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Introduction by Professor Cook

Professor McDougal describes himself as an environmental lawyer. But there is a long story of
him becoming an environmental lawyer, including some time here at this university. He is a graduate in
Economics from this university. | took a peak at his transcript before coming in here. | see he had a C on
one of his courses. And he lasted 1 week at one of my courses- he took a look how much work was in it
and left. However, that didn’t seem to prevent him from going on doing greater things, as he
subsequently went on to Osgood Hall, and did his law studies there, and then onto Harvard to do a
Masters of Law degree, where his thesis was on the National Energy Board. Since then, he has made
something as a name for himself, I think, as a critic of the Columbia River Treaty.

His topic tonight is called “The Lessons of the Columbia River Treaty as Applied to Joint(?)
Energy Development™. | asked him originally if whether he might prefer to use cooperative. And he said
under no conditions will he allow the word cooperative to be used. But the question mark was his
suggesting that we use the joint with a question mark, because he doesn’t feel it was very joint. | hope that
when Mr. McDougal has finished speaking, the questions will be fast and furious, and we may have a
chance to have a good discussion.

CRT Lecture 9: lan McDougal

Thank you, if anybody has any questions while I’m going through this, by all means speak up in
the middle. In a way my getting out here sort of sums up all that I’m going to say. A 600 mile an hour
airplane is a really useful resource, provided you’ve got an administrative system backing up its use. |
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was booked on two flights that didn’t exist. The trip was rather difficult.

Generally, I’d want to start with this thesis, and that is very simple: History repeats itself. And the
Columbia, in some respects, is the beginning of what appears to be a very long and very depressing
history. In particular, it seems that we’ve engaged in large scale energy resource developments and each
one of them have four common characteristics. They might be summarized as follows:

e Most of them have been on an extremely large scale.

0 They have evolved entire river basins, or large petroleum and/or natural gas reservoirs.
0 They are national in importance.

e Second, the developments in most cases have been initiated by the provinces, acting more or less
alone.

e Third, the developments have in almost every case been spurred on by badgering demands by the
United States. In other words, the American export market offered the first opportunity to develop.
They, as a result, benefited from many oversights on the part of the provinces in respects to the
resources that were being developed. They obtained a long-term economic rent from the
development, and they managed to export into Canada any associated environmental cost as a result
of development.

o The forth characteristic is that in almost every case there have been shades of Federal / Provincial
conflict. But with the Federal government uniformly failing to assert its own view as to how best to
develop the resources involved.

Now in a respect, the Columbia River Treaty is perhaps the grandfather of them all. I’m sure that
most people here have heard ad-nauseum the details of the Treaty, but there are a couple general points
that may be made just to put the whole affair into perspective. The basin itself contains what is estimated
to be approximately 15% of the world’s hydro electric power potential. And of that potential, Canada had,
as a result of flow patterns here and as a result of altitude changes, approximately half. So, in other words,
we’re talking about roughly 7.5% of the power that could be developed over the entire globe.

Now, it was of an enormous potential for a number of other reasons. It was, relatively speaking,
near to markets, both domestic and export, and it also offered an opportunity for multiple purpose
development which was not true of many other Canadian water resources. We had the chance, for
example, to develop this recreational potential rather early. We do not have that chance, with respect to
the Peace, and probably won’t for some period into the future. Now, there’s been a lot of criticism. And |
think, even now, it’s not all that clear exactly what happened. Even after looking at all the negotiation
minutes, and reading all the reports, there is a great deal of ambiguity as to what happened at the critical
moment.

One interpretation, I’d offer would be this: | think the whole thing began with the extension of
the Pacific Great Eastern railroad. When Premier Bennett declared he was going to do this, he did it in an
era when governments believed that their corporations should operate on the financial plus side. In other
words, he felt his railroad had to be financially justified. And the result of his promise to build the
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extension meant that he was very concerned about the potential to earn freight revenues. Because it was
through them that he’d justify having made the public investment. When Axel Wenner-Gren arrived on
the scene, and started talking about a Peace River development, | think from the standpoint of Prime
Minister [sic] Bennett, that offered a enormous potential for that Railroad to make money. And | think for
that reason, early support was given to Wenner-Gren’s overtures. Now the difficulty is, everybody here
I’m sure knows, that Mr. Wenner-Gren as he had done in three or four countries before coming to British
Columbia, prepared his studies, talked promotionally about the project, and then left. And British
Columbia bought out what work he had done to the tune of $20 million dollars. So starting with one
liability, the province now had two. They had the railroad extension, and they had the studies in the power
development.

Now the British Columbia Electric Corporation owned shares in the Peace River Development
Corporation. And | suppose that the Province assumed, because of that fact, that the British Columbia
Electric Corporation would be agreeable to a marketing arrangement for Peace power. And apparently
they were approached to that effect and Dal Grauer refused. He argued that Peace River power was just
not timely. It was too far away, transmission cost was a major expense involved in power development,
it’s at site efficiency was questionable, and by comparison, a Columbia development would be half the
distance, and would cost considerably less at site. So he basically refused to market, or make an
agreement to market, Peace energy. So the result of that was that the province acquired three liabilities,
namely they expropriated the British Columbia Electric.

Having done that, and having established the marketing vehicle, they then had to turn to the
question of financing first, and second, making sure that the market was to be available. And the
Columbia, in effect, offered the ultimate solution. If the province opted for an arrangement of
development, they would maximize the inflow of short term capital, and yet at the same time would not
entail a massive power development that might jeopardize the Peace- every provincial ambition would be
secured. And that, for my money at least, is an explanation as to why the Province took the positions that
it did.

The next question, and I’m sure that this also aired at length earlier, is what’s the result of the
Treaty. What have we gained, and what have we lost? Well, there are a number of categories of losses,
and some of them are clear, others are not clear in terms of their precise quantity. But in every case, they
seem to be relatively enormous.

First we’ve lost much of the resources’ power potential. There’s a great deal of power potential
which will never be developed as a result of the development sequence that we opted for. We lost
whatever economic potential the Arrow Valley had; we lost the lower segment of the Kootenay Valley in
perpetuity, and whatever economic potential it possessed. And just as an aside, in the Kootenay Valley,
apparently the land value rises as you move to the south. So in short, in as much, we’ve lost the 42 mile
area extending north from the 49th, we’ve lost relatively the best part of it. We have lost more or less,
whatever costs were involved in the building of Duncan and High Arrow. In as much as they’re single
purpose projects. We’ve lost control, and with that loss of control, we’ve lost first the power to vary, to
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any great degree, the operation of the system so as to maximize power generation in Canada; and second,
we may well have lost whatever power we otherwise would have had to develop the resources in terms of
its consumptive potential. Now, that point, perhaps deserves a little bit of a digression.

Water in California is worth upwards of $200 an acre-foot. On the Canadian Prairies, it’s worth
approximately $150 depending on what region you’re talking about. For irrigation purposes, it’s
exceedingly valuable. Now the Columbia spills 180 million acre feet a year. 1t’s said that Columbia water
is worth approximately $39 an acre foot on the main stem. So in other words we’re talking about roughly
7 billion 200 million dollars a year, in consumptive value. As soon as the energy crisis is over in the
United States, the water crisis will take over. 1t’s becoming an extremely serious problem in the south
west and the far west. And there’s no question but that there will be intense pressure on an inner state
level to solve whatever problems presently exist in terms of coming into arrangements whereby water can
be moved from one region to another. There are very few areas of water “surplus” anywhere in the
country. One of those few areas is, in fact, the Columbia Basin. And it wouldn’t surprise me at all that
we’ll see in 5 years, perhaps a little more, rather active discussion of rather large transportation facilities
to make use of the fact that this water is here.

We’ve also lost legal claims, or whatever legal claims we may have had, to an ongoing share in
first, the flood control benefits that are provided in the United States. Some of you may have heard the
estimate for the period in 1972, the United States obtained, they estimate, approximately $214 million
dollars of real saving as a result of the operation of the Treaty projects. That’s in one year. When you
compare that figure with the $64.4 million dollars that we were paid for flood control services which have
to be rendered in perpetuity, it makes you wonder a bit. And we’ve also, in a legal sense, probably, lost
any claims that we might have to downstream benefits other than those that directly relate to power. So in
other words, referring back to the question of consumptive uses, it’s very unlikely that we could claim
any share in the consumptive benefits in United Sates if they in fact appropriate for that purpose.

Now when you look generally at the Peace River project and the Columbia project, or this two
river policy, it seems to me that it’s possible to say a number of things. You look at the Peace Athabasca
Delta area. Is anybody in here familiar with that? Well It’s turned out to be a full blown environmental
disaster. The rate of inflow has been rather seriously disrupted. The entire region has undergone rather
significant change. The water table is falling. 1t’s an area of rather great importance in a number of
respects. From a naturalist point of view, it’s a major stop-over feeding area for one of the Continent’s
largest flyways. It also has indigenous wildlife which is somewhat significant. It also houses the Woods
Buffalo Parks region. We also have seen, behind the Portage Mountain Dam, rather serious environmental
effects. The timber clearing appeared to have been rather casual. And we see incidentally the same thing
behind the Mica Creek Dam, and behind Duncan Lake. And I think in hindsight it’s fair now to question
who really benefited from the Two River policy at all. BC got locked into very expensive power; Alberta
was given a full blown environmental disaster; Canada lost one of it’s greatest opportunities with respect
to the Columbia River, which was believed at the time we couldn’t support both; and the United States
got the best imaginable deal in terms of obtaining long term control over the Upper Columbia and

Kootenay.
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Now there’s been enough criticism since the agreement was signed to strongly deter any project
that in anyway was similar to it. But, unfortunately we’ve gone ahead and involved ourselves in a number
of others. The Churchill Nelson is perhaps one of the best examples. The Churchill begins in Alberta as
the Beaver River, and it flows to the East to join into Hudson Bay. The Nelson flows out of Lake
Winnipeg to the North-east to also join into the bay. Now for sometime there’s been consideration of
using the Churchill river in the province of Saskatchewan for consumptive applications. There has been
very little recent movement on this question, but it’s clear that some point in the future they will be
looking at it very seriously. Manitoba looked at the Churchill as a method of producing hydro electric
power. In particular, they were concerned with the possibility of diverting the Churchill as it flows to the
South into a lake called Southern Indian Lake where it would be stored, and then routed through the
Burntwood system, into the Nelson River, which would, in turn, be dammed by a structure called the
Natalie control.

Now Manitoba had a number of difficulties. First of all, the Southern Indian Lake region is
inhabited by native people, which gives rise to some Federal involvement. Second of all, the reservoir of
Southern Indian Lake, seemed to be unstable. In particular 88% of the shoreline consisted of Lancastrian
Clays overlaying permafrost. And it appeared that if they added water to the system, and raised the level,
the result would be a cycle of water encroachment, a boiling of the permafrost level, torpidity rises, fish
kills, throughout summer, and then autumn, the freeze up, and then a repartition of the cycle each year. So
in other words, basically they were looking at the destruction of 80% of its shoreline.

They also had this problem from Saskatchewan in as much as they wanted to divert rather
significant quantities, it was important to them that a conflicting project not occur upstream. They
approached the province of Saskatchewan, and the provincial authorities refused to give any kind of
assurance that they wouldn’t at some point in the future, move ahead with their own projects not
withstanding the power development in Manitoba. Now there was some controversy inside the province,
principally because it was a large scale power development far in excess of provincial requirements. The
rational offered by the Manitoba government was that “if we build bigger, we will be able to produce
cheaper.” , so that domestic power consumers will benefit. In the meantime, it was proposed that the
surplus, in terms of production, be exported to the United States. Now there was some criticism, of
course, of that agreement, primarily because the agreements they were about to sign were of a long term
nature, and involved fixed escalator provisions in terms of cost. There was some very serious question as
to whether the cost would provide a return sufficient to justify the undertaking to begin with.

Now in combination of the complaints of Saskatchewan, and people inside the province, and also
people in the Southern Indian Lake region, the federal government sought to involve itself. Now there
was some debate. Manitoba took the position that it was a provincial resource, the federal government had
no involvement, or right of involvement at all and the Federal government acquiesced. The total federal
contribution to this scheme has been a $2 million dollars environmental study, which from its very onsets
starts with the premise that no matter what it decides, or determines, it will have no significant bearing
whatsoever on the project itself. The second contribution by the federal government was to provide the

money necessary to build the transmission system to deliver the power to the United States.
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Now over and above the fact that the federal government was ineffective, and over and above the
fact that the principle beneficiaries of this project will be the Americans rather than ourselves, and over
and above the fact that we have an environmental difficulty, there is another rather pressing problem.
That is the potential in 20 or 30 years for the existence of an inter provincial crisis that is virtually
unprecedented. If Saskatchewan undertakes a pre-emptive diversion, Manitoba will presumably want to
bring some sort of legal action. It appears that the Supreme Court, and the Federal Court are unable, the
way they are presently stated, to come up with any kind of solution. In particular, because if they were to
try and fetter the jurisdictional right of Saskatchewan such that they could not make diversions, this
would involve basically an encroachment upon what’s legitimately within the legislative jurisdiction of
that province. On the other hand, they run into the same difficulty in terms of Manitoba.

Now the James Bay project is another we’ve heard a lot about. It involves three phases. The first
being a dam on the Le Grand, followed by the successful diversion of neighbouring rivers into the Le
Grand system. And again the theory under which it has proceeded has been “the bigger, the cheaper.”
Now it’s been argued by the Quebec authorities that there will be no power export from the James Bay
project. And in terms of the first phase of the project it appears that it’s true. However, what they do not
say, is that it facilitates a power export from other parts of their power system, in particular Hamilton or
Churchill Falls. And after phase 1 is completed, there are agreements between Quebec Hydro and
Consolidated Edison to export an amount of power from Churchill Falls, approximately equal to the
amount of power being generated by phase 1 of the James Bay project. So, in point of fact, we have more
or less the same system again. We have a large scale, environmentally destructive project proceeding
principally because the opportunity to sell power in the export market exists.

Now once again, native people are affected. And again, a case can be made for rather strong
federal involvement on that basis. But the James Bay, and the Nelson projects are similar in another
respect. They also involve navigation. And they furthermore involve the potential of interfering with the
system which is clearly much larger than any one province. In particular both will involve rather large
disruptions of fresh water inflows into Hudson’s Bay. This has a tendency to disrupt a process called
haline circulation. It’s a not very fully understood process but it appears to involve an induced inland
transport of salt water in the ratio or 10 to 1. So for every bucket of fresh water that goes into the system,
10 buckets of salt water on the surface moves towards the land.

From a climactic point of view, this is extremely important. It regulates the time during which
spring thaw occurs, which in turn has an impact upon the rates of water inflow. Now, the bath and current
flows through Hudson’s bay and down the coast, ultimately down off New England. According to
research done by an American Coast Guard official called Colimar, an interference of this magnitude
would result in anything upwards of a 4 degree centigrade change as far away as New England. Under
some conditions a change or 4 degrees is sufficient to turn arable landscape into a desert, and vice versa.
In this particular case, it’s impossible to predict, without a lot of detailed understanding of what appears
to be a very complicated process. But it is clear that the possibility is present of a rather serious
international crisis as a result of both these projects together.
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Now the James Bay project involves, roughly speaking, 5000 square miles in its total effect. The
Nelson Churchill project involves somewhere in the vicinity of 1000 square miles. If we look at the
development of Alberta petroleum and natural gas, we see more or less the same thing happening. Again,
it’s been characterized by enormous development projects, again principally aimed at the export market.
In terms of our petroleum particularly, | think it’s important to try and lend a little perspective to what’s
going on right now. We built the industry, but for the existence of decisive federal policy, it wouldn’t be
anywhere near so developed as is true now. It was done entirely artificially. When we set up the national
oil policy, we basically committed Canadian markets into the use of western Canadian crude where
otherwise they would have preferred to have used cheaper import supplies. We also found markets, in the
sense that we negotiated export arrangements for the private companies.

Now the theory under which we did this was to encourage development. And as a result of this
encouragement, we would have hopefully realized our so called vast potential as a oil producer. What in
fact appears to be our experiences is that we’ve exported far too much at ridiculously low prices, and
we’ve imported shortage and imminently higher costs that will be very serious in terms of our domestic
economy. When production begins to decline from the conventional reserve as it will in a year or two,
we’ll be forced into a situation where we will have to turn to the tar sands as the only alternative source
for oil, and the high arctic. Now at the moment, it appears that in order to extract a barrel of oil from the
tar sands, we have to process approximately 2 tonnes of the McMurray deposits with water. The amount
of water pollution that will result from a large scale development will be virtually unprecedented. We also
have problems in terms of sulphur dioxide, which is a result of developing the sands. And we also have
problems relating to surface scaring, although these may not be particularly difficult. The major problem
will be economic.

At the present, the cost estimates for tar sands plants range from $1 to $1.5 billion per plant. And
each plant has an output, or an assumed output of 125 thousand barrels per day. Now the range can be
accounted for as follows, it appears that the first plant that’s built after, after the two that exist now, will
be accomplished for approximately $1 billion, but it’s assumed that the capital market pressure will push
up the cost for every succeeding plant. And by the time you hit the 8th or 9th, they assume that will be
sufficient to add 50% to its total cost. In terms of the arctic discoveries, in respect to oil, they appear to be
very disappointing.

Now with natural gas, the situation is almost exactly the same. Once again, as a result of federal
policy, we made an industry where one otherwise would not have existed. And in particular the Trans
Canada Pipeline was, basically speaking, a public undertaking. The segment north of the Great Lakes was
built by a crown corporation set up jointly between Ontario and Canada, and over and above that, there
was financing assistance given for the completion of the western segment from Alberta to Emerson,
Manitoba. Some of you perhaps recall the debate far better than I.

Apart from the issue of closure, it brought us Mr. Diefenbaker and the Borden Royal Commission
inquiry. We went through a great Canadian catharsis about our involvement with the oil industry, and the
natural gas industry, and how best we should deal with our future potential in terms of both these things.
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We had good reason for any concerns we might have had at the time. In particular, it looked as if we were
on the verge of repeating an experience that we had in 1895.

In 1895, there were large, or relatively large, discoveries in Essence County in Ontario of natural
gas. And they were allowed to develop without any regulation whatever. The result was, in a matter of 3
or 4 years, over 50% of that reserve was exported to the cities of Toledo, and Detroit and 3 or 4 years
later, Ontario consumers found themselves unable to get natural gas. As a result of that experience,
Canada passed a law called the Exportation of Power and Fluids act. And as a result of that law, it was
impossible for any company, without the sanction of the Cabinet, virtually, to engage in any kind of an
export. That remained in force, more or less, until the Trans Canada Pipeline debate. So for 50 years, we
stopped exporting natural gas because of this one experience, which had been a very bitter one.

Now the National Energy Board, was the proposed solution. And under it, export proposals were
to be examined on a case by case basis. And in no case were exports to be allowed where they involved a
loss of quantity that was, would represent, an encroachment into our reasonably foreseeable domestic
requirements. Also the Energy Board has been, supposed to monitor the pricing arrangements in terms of
the export of natural gas.

Now, immediately upon being set up, it was confronted with three systems. The West Coast
Transmission System in this province had been exporting gas found in northern British Columbia and also
gas produced in Alberta, to what was then Pacific Northwest, and what is now EI Paso Natural Gas. And
since its very beginning, there’s been some rather serious questions as to the economic rewards for
Canada as a result of this natural gas sale. In particular, it appeared that the export trade was so poor in
terms of the netback, the price, the British Columbia consumers of natural gas were having to pay an extra
premium in order that they could subsidize a losing export trade with the United States. The second
system the National Energy Board had to regulate, and one which had already been set up, was Canadian
Montana. Canadian Montana exports gas from the Piccadilly Lake in Alberta to Montana Power. It’s
owned 100% by Montana Power, and it prices on the basis of what is called a “cost of service’
formulation. In other words, they charged virtually what it costs to buy the natural gas, and then to ship it.
Now there are some obvious accounting problems involved. The third system that the NEB had to deal
with was the TransCanada pipe system. In some respects, it was rather similar to the West Coast
arrangement. In particular, it involved, on its way on the route to shipping gas to eastern Canada, a large
export from Emerson Manitoba. It appeared as if there were rather significant pricing problems involved
in this agreement, and the Canadian natural gas was being landed in that area far below its true economic
value.

Now, the reason for this is rather complicated but somewhat interesting. The company wanted to
make the export agreements, not withstanding the debate about their price, simply because it seemed to
them that was the only conceivable means of building a pipeline. Why was this true? It was true because
the only pipe supplies available came from the US Steel Corporation. They wanted to build a 34 inch
system, and they could not finance the pipe until they had established firm marketing commitments in
Eastern Canada. Now Eastern Canada had never before this time been a significant user of natural gas
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principally because it was not available. So the result was, it was impossible for the TransCanada people
to obtain the sort of contracts that were necessarily in order to go back to the US steel, and say “Here,
look what we’ve got, give us the pipe.”

However, the Midwest United States did offer that kind of opportunity. They had long been used
to using natural gas. They had systems that transported up from Texas, and they were in the position to
absorb the increased Canadian production. The problem was, that the competitive alternative to supplies
from Canada, involved domestic American supplies being shipped through lines which were fully
amortized, which, in turn, meant that it could be transported to the market at a far lower price than would
be true over a brand new system. So TransCanada, in order to be competitive, in order to get their
contracts, in order to get their pipe, had to agree to sell at disastrously low prices. And again, the
agreements involved long-term commitments, in this company’s case, upwards of 20 years. Now there
were some question, and | think there is still some question, as to whether or not the prices that were paid
in central Canada did not in fact reflect the losses that were involved in this particular export.

The NEB approved one other transportation facility, Alberta Southern which delivers gas,
ultimately, to California. It’s wholly export oriented. There’s no domestic markets served on route. The
company is also a wholly owned subsidiary of Pacific Transmission, which is, in turn, a wholly owned
subsidiary of Pacific Gas and Electric in California. It sells to its parent on a cost of service basis. Again,
there are horrendous accounting problems involved.

In 1971, the Canada yearbook contained the total volume of exports, and the total revenues that
we received. And if you work through the calculation, the average netback per thousand cubic feet of gas
is 24 cents. In 1971, the United States was beginning to make long term commitments to import natural
gas through cryogenic tankers from Algeria at a cost of a dollar a thousand cubic feet. When this country
finds itself running short of natural gas, we will import it from the Mackenzie Delta and we will land it in
Edmonton. And by the time it reaches Edmonton, it will cost us approximately $1.66 a thousand cubic
feet. In other words, we see something of a problem of under pricing, to say the very least. In 1970, Joe
Green told us, that we had 923 years supply of oil, so basically speaking, nothing to worry about, and 392
year supply of natural gas. This year, as you know, we were told that in terms of our total domestic needs,
there will be a shortfall in production, beginning in the year 1977, and for that area to the west of the
Ottawa Valley line, there will be a shortfall in production beginning approximately 1982. I think one can
quite legitimately ask, what’s happened?

It seems clear that the National Energy Board, and our federal politicians, and the industry have
not paid any attention at all to the relative costs consideration. In other words, they’ve only considered
that total quantity that may lie in the ground, and have paid almost no attention to the relative economic
value of production from southern Canada as opposed to production from the frontier. In terms of the
frontier, they’ve paid no attention to the fact that its existence is really no more than a hypothesis. In
terms of its total capacity to produce, it’s apparent even now, we know very little about it. Thus far, the
information that we have isn’t particularly encouraging. It seems relatively clear that we won’t find any
Prudhoe Bays. As a result of that, we’re going to be looking at rather high exploration costs, high
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development costs, and of course high transmission cost. The long and the short of it seems to be that
we’ve exported, in terms of costs, the very best that we have. And we have imported, if you like, a
shortage and a substantial price increase.

The result of this is that we now basically face two choices. We can, on the one hand, go full tilt
into the frontier, and hope that it provides all that we need. Or we can, on the other hand try and slow
down the point in time where we rely on the frontier, and phase down the exports of both natural gas, and
petroleum to the United States.

In terms of the petroleum, we’re talking about approximately 50% of our production, and in terms
of natural gas, somewhere in the vicinity of 45%. What happens if we chose not to offend the Americans
and instead simply say that we’ll take the risk and go to the frontier? Well, we have of course, the price
increases. And | think that we should be clear exactly what they mean to us. There isn’t an article in this
room that doesn’t in one fashion or another depend upon petroleum, either in terms of the energy
necessary for it’s creation, or in terms of resins, or in terms of the oil that is necessary for the machinery
necessary to produce. If we have uncontrolled cost increases, we’re going to pay a very heavy penalty in
terms of our real ability to consume, in terms of product prices, in terms of our trading position, and in
terms, ultimately, of employment. To site a couple of examples, going to a Halifax drug store is a rather
amusing proposition because you have to find whatever drugs that have been given to you in the most
unorthodox containers, envelopes, small boxes, and once in a while, in a plastic vial. Their reason for that
is that they’re basically unable to get the plastic bottles that they normally use. The reason for that is that
there has been, for a series of months, a world wide shortage of resin. The reason for that in turn, has been
that there has been an increasing emphasis on the production of things like motor gasoline in areas like
the United States, because of the shortage of input from the Middle East. So, they have adjusted their
refining so that some of the refined product is being excluded. We’ve also seen in terms of domestic
Ontario industry a 300% cost overrun in plastic production.

Another amusing thing for somebody who lives in the East coast: It’s very difficult to get a quote
on building materials, in particular plywood. You can phone up a lumber yard and ask them to order a
given quantity and they will refuse to give you a price, and they will refuse to give you a timely delivery.
The reason for both things, is not that there is a shortage of the wood necessary to make plywood, because
there’s plenty, is that there is a shortage of the resins. So that, in turn, has increased their power as sellers,
and they’ve used it to full advantage.

Now in terms of both those examples, it’s not too serious. But if you look at some of the other
illustrations that have come from central Canada, it’s considerably more serious. They’ve noticed there
has been a tendency for people to cut down their automobile use where it falls into particular categories.
And one of those categories is a trip to the large scale shopping centers. The result of that behaviour
response appears to be a rather serious and unusual decline in the retail trades. They’ve also seen it in
terms of the evening use of the central cores of the cities, and it’s had an impact upon the restaurants and
upon theatres.
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What seems to be an issue here, a rather general downturn, and one which would further seem to
be eminently avoidable. If we turn to the frontier, we’re also going to see the maximum in terms of capital
cost pressure. Over the next decade, we’ve got the following projects coming on stream. We’ve got James
Bay, and the latest estimate for that is $12.5 billion dollars. We’ve got the Churchill Nelson, and that’s
going to involve approximately $2 billion dollars. We have expansion plans in Ontario Hydro, which will
involve $13 billion dollars. We have with British Columbia Hydro and other systems, approximately $5
billion dollars over the next decade and maybe more than that. We have a commitment to build refineries,
which equals approximately $2 billion. We have Mr. Wilders, wild proposals for a McKenzie Valley
pipeline which involves $6 billion. We have the polar gas route from Kinkister Island that will involve
approximately $8 billion. We have West to East natural gas routes and twinning which are going to
involve about $2 billion, and we have West to East pipelines extensions which will involve $1 billion.
And we have the McMurray tar sands, which if we go for a cash program of development may involve as
much as $20 billion dollars. Now when you add them all together, that comes out to approximately $70
billion dollars, which is an awful a lot of capital.

Of all that list, only 3 are variables. We have option in terms of the McKenzie Valley pipeline, we
can delay that if again we chose to phase down the exports. The same thing is true of the polar gas route.
And more or less the same thing is true in terms of the McMurray tar sands. If we phase down the oil
exports, we can defer the point in time where we have no option but to go into a crash program to develop
the sands.

In terms of all the other expenditures, they’re fixed items. If we’re going to help ourselves at all,
we’re going to have to do something about these three. If we do not, we face a perhaps upsetting situation.
We’re going to have a large inflow of capital, a lot of it foreign, a lot of it from sources like Japan, and
possibly the OPEC countries. A lot of it will be in the form of US dollars, of which they have plenty. It
will cause a somewhat wholesale appreciation in terms of the relative value of Canadian currency which
will in turn have a rather serious impact upon Canadian manufacturers. In short we’ll be watching the
evaporation of many of our comparative advantages, and our markets will contract rather sharply. For
some countries, this might not be too serious, but for a country that’s said to be the 4th largest trading
nation in the world, it’s a disaster. To the extent that there’s a decline in secondary sectors, we’re looking
at the same cycle of unemployment and all the consequence income affects internally.

Once again the answer to that problem is to shut off the exports of the conventional reserve area,
and attempt to maintain economic energy cost at some degree of stability inside the country. If we’re
going to go to the frontier, we should do so as slowly as we can. In as much as it will involve bringing on-
stream production which is considerably more expensive. In other words, we should be trying to average
the high cost of, for example, production from the McMurray tar sands into as large a possible reserve of
low cost petroleum in order that we won’t feel the cost increases as quickly in the domestic market.

There are a few other things that can be added to this list of resource sell-outs. We’ve got things
like Super Ports in the Canso Straight region in Nova Scotia, and of course in Newfoundland. And talk of
one in Lawrenceville in New Brunswick. We should perhaps be clear as to why we have these things
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being spoken of at all. The United States passed an enactment called NEPA which is short for the
National Environmental Protection Agency Act, and by it, America’s citizens were given, if you like,
access to the courts to stop projects if they had doubts about it. In particular, the statue required that
anybody wanting to build a Super Port or thermal nuclear reactor, or any project at all that might in
anyway involve an environmental disruption that company would have to produce what is called an
Environmental Impact Statement which in turn would be subject to judicial review. As a result, the
location costs for any one of these industries rose rather remarkably. When you’re talking about projects
of $50 million dollars and more, in case of the Super Ports and the refineries. In some cases $200 million
dollars, financing is a rather difficult and intricate problem and timeliness is essential, and a year or more
delay in a project can be fatal.

So the result of this enactment was that the companies which were most apt to be affected, or the
activities, began to look elsewhere for places to invest, and the eastern seaboard of Canada was a prime
target. It was a depressed area, few people would complain if somebody talked about bringing as many
jobs as are involved in a 200,000 barrel per day refinery. And in fact, just as an interesting digression,
John Shaheen, as I’m sure everybody has heard of, is responsible for the refining operation that is planned
for the Canso Straight. He, of his own initiative, asked about environmental studies, and was told by the
Nova Scotia government, their department of development, that they weren’t necessary, and not to worry
about it. His response to that was to say that their absence might be the cause of so much grief in the
future, that he insisted that they be completed. So the only reason we know anything about what’s likely
to happen to this region is not because of good administration on the part of the government involved, but
because of Mr. Shaheen’s fear that there might be some reaction from environmentalists.

We have also a large thermal plant in New Brunswick which is, like most of these projects, much
bigger than is necessary for provincial needs. Again, the surplus is going to the United States. Again there
are all kinds of issues as to its pricing. And then we have, finally, a couple of smaller and projected
things. We have first a plan to build a fast breeder reactor system on Stoddart Island off of Nova Scotia;
again it involves an export market; again it involves unknown environmental risks.

Of course we have discussion of water export. In particular, three schemes. One by the name of
NAWAPA, which some of you may have heard of. It’s short for the North American Water and Power
Alliance and it involves the routing of most of the waters of the western Cordillera, from the West to the
East, into the Rocky Mountain Trench, whereby it will be siphoned off to the South, but not before 20%
of the quantity that will be diverted into the trench; will be diverted into the East. In the minds of it’s
proponents, this diversion will facilitate both irrigation in the prairies, and also a navigation system
extending virtually from Vancouver, to the Arctic Circle, to the head of Lake Superior. They
supplemented this aspect of this proposal with a barge canal operation going into James Bay, and also a
barge canal going up as far as Hamilton Falls.

Now there are a number of problems involved with this, as I’m sure everybody can imagine. First
of all, the trench reservoir itself. There’s been some question as to how much total weight is involved in a
reservoir that large, and whether or not, if it was built, it wouldn’t cause something of a wobble in terms
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of the earth’s rotation. The second problem is if you pour a bucket of water into the head of Lake
Superior, it takes upwards of a decade before you can measure that bucket at Montréal. Now if you add to
that fact, the fact that it’s impossible to predict with any certainty, precipitation variations from year to
year, you come to the conclusion that perhaps there’s far greater risk involved in this whole suggestion
than is acceptable. In particular, if they pour the quantities of water that they suggest into Lake Superior,
and we experience a high in terms of regional precipitation, we may be looking at a flood of dimensions
that was virtually unprecedented. If they wanted to deliver the quantity of water that was involved in this
project, it would be better off to link up Great Bear and Great Slave Lake with Lake Winnipeg, and take
advantage of the fact that the geography, throughout this whole expanse, is flat and ideal for the
transhipment of water. He said that we could deliver far more cheaply and with far less environmental
cost. He did not mention any economic problems that might be involved, or mention any problems in
terms of economic return.

The third proposal was to catch water as it flowed into James Bay, and create what was called a
freshwater catchment by means of dams, and then reverse the Haricol(?) River so that the freshwater
flows that now go into James Bay, would go into the Great Lakes where they can be siphoned off in the
United States.

Now I think if nothing else, all this shows we have had a tendency really to not pay attention to
some of the problems that have been flushed out by our past experiences. And again I’d say that the
Columbia is the chief illustration of some of the problems we can get into. It offered us really basic, very
simple lessons. We should be careful in terms of when we develop. We should be careful in terms of
appraising, as best we can, the value of the resources that we’re developing. We should start with the
presumption against exports because it appears on balance that the pricing problems and the overall risk
to us as the exporting country is simply too great.

Apart from that though, I think there is also a lesson in terms of Federalism in all this. There’s
been a lot of debate about Centralism vs. Provincialism, but it seems clear that in terms of these projects,
we are talking about national resources, and they should be managed accordingly. If the history says
anything, the Provinces will simply not do that job. In terms of constitutional authority, there doesn’t
really appear to be much doubt. The Federal government has the power. It seems somewhat reticent to use
it. That’s all for me. If anybody has any questions or comments?

Professor Cook: Ladies and Gentlemen, in case you are not aware, the coffee is ready. Please help
yourself if you’d like to have one. Please direct any questions.

Audience: You once said that the Americans were great negotiators with unparalleled skills... [inaudible]

Mr. McDougal: | think in terms of the Columbia | don’t think there was any doubt that they were. But
not all of these have involved government to government negotiations. In fact, most of them have not, so
in some cases, it just has not involved negotiation. But the answer is that I think that they’re very good,
and its where it matters.
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Audience: Can Canada quit exporting? Are they committed now to the United States already?
Mr. McDougal: Depends on which ones you’re talking about.
Audience: In this petroleum, natural gas, and hydro electric.

Mr. McDougal: Well natural gas, natural gas and oil involve privately made contracts, from one
company to the other, again, often between parent and subsidiary. The contracts are made in light of and
with notice of the National Energy Board Act. And the Act, under Section 17 and Regulation 11A, sets
out the power to review all the export contracts, amend them, vary them, resign them, do whatever it
wants. So, in effect | think you can argue that the private parties are in legal notice of the fact that the
arrangements that they make may well be subject to diffusions by public authority. So in terms of the law,
as respects, private contract, there’s no doubt that they can. In terms of the federal provincial problem,
Ottawa, and Alberta, or for that matter, British Columbia, it doesn’t seem to me there’s much doubt
either, | mean, exports are clearly within the federal jurisdiction. Yeah I think they can, but if what your
leading to is what will the Americans do, I think that’s a little more open. | think that it’s pretty clear that
we can’t turn them off over night. Not withstanding the fact that they only rely upon us in terms of gas to
the tune of about 7%. That 7% is a market larger than ours. So we’re talking about an enormous vested
interest, and they will respond accordingly | would think. But on the other hand, I think phased-in
reductions such as, for example 10% per quarter year. Which means the bulk comes in the first year.
Phased in reduction that was generic, ie did not aim at any one particular system, and that allowed the
total reduced flow from Canada to go into the market of greatest need would be not totally unpalatable.
Certainly it would be no more unpalatable than the imposition of the export tax which you may recall,
caused a great hue and cry in the United States. And a great feeling that we weren’t terribly good
neighbours.

Audience: There’s little movement in this direction; it seems to be going the opposite direction. More
exports?

Mr. McDougal: Well since June 1968, the national export policy dealing with oil particularly it’s been a
bit of a myth. The policy has always been that we balance imports and exports, and from 68 on, you’re
quite right. The imports fell far short over exports, or other exports rose. But it wasn’t that kind of a
policy, | mean, the only failing on the theory behind natural gas development and the export market, was
that the export market should be used as a means of levering up projects that wouldn’t otherwise be there
and also provide natural gas service to Canadian markets that otherwise wouldn’t have it. Now they failed
in the sense that we allowed the largest of the export systems to be wholly export oriented, and didn’t
provide the spin off benefit to any domestic market. So it is perhaps a little different, but in terms of oil,
what you said was quite right.

Audience: Regarding the Columbia River Treaty, what do you think the federal government can do now?
Is there anything that can be done?

Mr. McDougal: | can’t tell you how to renegotiate, but what | can say is you know, in terms of what we
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want, or what | think what we should want. First, we want more flexibility. Second, we want to make it
clear we are not making a commitment for all time to provide or allow the present flow to continue at its
historic rate. Third, | think we might like the ability in some point in the future to recover some of the
land that’s been lost, or obtain compensation which more closely reflects the benefits that are being
received as a result of our land being inundated. Is that good enough?

Audience: Do you think the provincial government will be able to get the federal government to start?

Mr. McDougal: | don’t know. | don’t know. I don’t think that’s the only way though. I think there’s a lot
of things that could be done, if | could just tempt you with that and leave it, but I think there are many
things that could be done. Look it’s not giving any secret to say this, there are two basic problems. The
first is, trying to decide, as a matter of priority what’s wrong with the Treaty. | mean, you’ve heard all the
critics. You’ve heard 101 different theories as to why it’s a bad deal. And in my view, although 1I’m sure
there are people here that will correct me quickly, but in my view, almost all of them are right. So you
have to decide as a matter of priority which things you will deal with first. The second thing you have to
do is you have to look at the method of achieving it. If you decide the only thing wrong with the Treaty is
that, you know, there are clearing costs that were unaccounted, you know you’re talking about a few
million dollars, and you don’t have to do very much to achieve that. I’m sure it would be a lot easier than
if you were talking about a wholesale change of the system, and asking for, say, asking for 50% of the
flood control benefits received each year, or asking for a reformulation of the payment for downstream
power benefits in view of the fact that that power is being used for peaking purposes. So your strategy has
to be appropriate to the things you want to correct, and you have as many options as strategies, you have
in terms of problems with the Treaty.

Audience (Time Newton?): Mr. McDougal, you’re always appealing to a sort of nationalism, and on an
emotional level here that’s very difficult to sort of comment on. Half of the total power you say is
developed in Canada. | believe the Columbia starts at about 2800ft and crosses the border at 1400 feet?

Mr. McDougal: Can I interrupt for a second. | didn’t say that half was developed. I said that the potential
to develop half the potential. | was advocating just so | can flesh out your question. But | was advocating
that sequence 9A diversion when | said that, which would have involved both the Kootenay and the
Columbia.

Audience (Tim Newton?): And would it also involve the Fraser then?

Mr. McDougal: No it would not have involved the Fraser necessarily, but it would have provided the
Fraser as a physical possibility, which it certainly is not at the present.

Audience (Tim Newton?): Going back to the power potential, surely the vast majority of the potential,
that building the power in Canada was actually developed by projects in Canada, for generation in the
United States?

Mr. McDougal: That’s true now, without question that’s true.
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Audience (Tim Newton?): How could this be developed within Canada, other than damming the Fraser,
which we would all agree here is politically and environmentally disastrous?

Mr. McDougal: | think the largest possible scale development of Mica Creek, with all the projects that
have been planned subsequent to Mica Creek, by the largest possible development of Mica Cree, | mean
the Dorr-Bull River-Luxor sequence, might well have given us an amount of power generation here,
would have approximated half the potential in the total system, as | understand it.

Audience (Tim Newton?): | think it’s quite out of the question, because elementary geography tells you
that the lower half of the river has more flow than the upper half, yet there’s only half of the drop in
Canada, and half of the drop in the United States. And power is a product of drop and volume of water.
There must be more generation in the United States.

Mr. McDougal: Well | think we have more than half the drop... do we not?
Audience (Tim Newton?): We do not.

Mr. McDougal: Wait a second.

Audience (Tim Newton?): We have a great key point here.

Mr. McDougal: We have 26% of the flow... | think it’s even higher than that. | think it’s 28% of the
flow and in terms of the Kootenay, we’ve got considerably more.

Audience (Tim Newton?): [inaudible]

Mr. McDougal: No but in terms of the development potential of the Kootenay as a shared subsystem, |
mean, we’ve got most of its potential, but | agree of course.

Audience (Tim Newton?): Its largest potential is actually downstream benefits, and this can only be
developed through a treaty.

Mr. McDougal: But there’s no argument that there shouldn’t... the point of all this was not to say that
there shouldn’t be a Treaty. I think a Columbia Treaty makes a great deal of sense, it was really, it only
went to the terms of that Treaty. And the degree in which we got the best deal that we could, and I think
arguably, a better deal would have involved more power being produced here. We should have tried to
capture whatever scale of economies were potential to a large scale power development if we were going
to do that at all, and not aimed at an arrangement which vested a preponderant degree of control in the
United States, and exercised principally downstream benefits. And furthermore, we should not have
gotten involved in the long term sale of those downstream power benefits. The points are no more
involved than that. | mean, would you agree or not?

Audience (Tim Newton?): | agree with the sale.
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Mr. McDougal: Well no sorry, answer me. Do you agree with that, or don’t you?

Audience (Tim Newton?): Well, the cheapest power was the downstream benefits, from an economic
point of view. There’s a way of producing power, it was environmentally least destructive over flooding
the whole of the East Kootenay Valley.

Mr. McDougal: But there’s no issue of downstream power benefits. | mean if you stop up the dam at
Mica Creek, you create downstream power benefits.

Audience (Tim Newton?): And you can only call them with a Treaty.
Mr. McDougal: Well I’m sorry.
Audience (Tim Newton?): You get nothing for them...

Mr. McDougal: Heaven’s above. | mean why would you not try and if you build Mica Creek, why would
you not try and recapture some of the downstream benefits. | mean in 1954 when Kaiser suggested we
build at Mica, he was offering to return there. It doesn’t seem to me that, | mean, what your
propositioning it seems to me is to say if we build Mica Creek we don’t get any downstream benefits.
And frankly | think it’s a ridiculous proposition.

Audience (Tim Newton?): | think that is exactly the position we’d be in if we went to renegotiate the
Treaty because they get the rights and the results of Mica being there. The physical structure is already
giving them the vast majority of those downstream benefits.

Mr. McDougal: You know, | have no comment about renegotiation. | mean frankly, | certainly accept
this. I mean, if I were the United States, | wouldn’t hear of renegotiation. Why the hell would | want to do
that? | wouldn’t even want to talk about it.

Audience (Tim Newton?): I’d say great. I’d start by paying you nothing. And they’ve got all the
downstream benefits as a result of the dams being there.

Mr. McDougal: Ok same point, but made better. | agree.

Audience (Doug Forrest?): Same point about the accuracy. | think this question has been brought up
several times about the, the fact that the US got 200 million dollars in 1972, and we got 69 million and
whatever it was for...

Mr. McDougal: There’s an adjustment value...

Audience (Doug Forrest?): 25% of that was provided by Canadian storage, and 75% of that is by US
projects.

Mr. McDougal: Which, ok...
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Audience (Doug Forrest?): This has never been brought up in these kinds of statements. And you make
a comparison of 69 million vs. 200 million? Where as it should probably be 50 million vs. 69 million. |
think this is very misleading.

Mr. McDougal: No wait a minute, now | really am confused.
Audience (Doug Forrest?): Ok what I’'m saying is...

Mr. McDougal: The 69 million for flood control represents, that volume of protection, or amount of
protection that can be attributed to Canadian projects. The existence of American projects doesn’t seem to
me has any bearing on that ....

Audience (Doug Forrest?): Because you saying...?

Mr. McDougal: In terms of downstream power benefits | think, well obviously if you haven’t got a
downstream project, you haven’t got the potential to take much advantage of the fact that you’ve got more
storage upstream. But so what?

Audience (DF?): So what? You said there was 200 million dollars worth of flood control benefits in
1972, and of that 200 million dollars...

Mr. McDougal: Actually 214 million, and...

Audience (DF?): Approximately, it’s been estimated, approximately % of that has been provided by US
projects.

Mr. McDougal: Well that’s an estimate | haven’t seen, but I’ll only say this. That Libby Dam in my view
is not totally a US project. There are only 3 Treaty projects we’re talking about. If that figure was only
talking about 3 projects...

Audience (DF?): The 200 millions...

Mr. McDougal: Or 4 projects I‘m sorry, it was talking about Libby, Duncan, Mica, and High Arrow. But
three of them are totally in Canada, and a good portion of Libby is in Canada. So Canadian resources are
involved in each one of them. So for you to say...

Audience (DF?): .... in the basin to provide flood control.
Mr. McDougal: But that 214 million dollar future once again was...
Audience (DF): | don’t think that’s right. That’s the total.

Mr. McDougal: Well, I’m sure I can check it right now, because 1’ve got the article from the Northwest
Utilities publication is in my brief case. And they say particularly Treaty projects, so I’m sorry.
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Audience (DF): That’s not correct.

Mr. McDougal: As a matter of fact, when I think about it, there’s corroboration of it in Bonneville
Power’s publication, or annual report of last year, you will find exactly the same statement. So, I’ll say to
you, what you just said to me ... you better check your sources. Any more?

Audience: You’re forgetting that the Treaty has a base system. And the base system, 10 million acre feet
of storage, was also included, which is what he just talked about.

Mr. McDougal: I’'m sorry?

Audience: The Treaty has a base system, and that figure which you just quoted, because I checked with
BC Hydro on this very specific, includes the base system. This gentleman is quite right. Canada provides
not more then 23% of the storage which has produced that benefit.

Mr. McDougal: Well, again, we’re in a bit of a deadlock because there’s certainly no question in my
mind that in both those sources, it’s not what it says, contribute to the Treaty projects. And certainly we
can check it, whether we want to do it right away or do it later that’s fine. It wouldn’t seem to me to make
much sense for the Bonneville Power Administration to produce a document that cites that figure and
attributes it to Treaty projects in view of the fact that the Treaty is so controversial. | suspect that they
were rather careful about the figure. And | suspect that it’s quite true.

Audience: Even to the extent it was only 50 million dollars, it’s still a pretty low payment.

Mr. McDougal: Sure, sure there’s no argument.

Audience (TN?): Last year we got no flood control benefits, we provided no flood control what so ever.
Mr. McDougal: There’s no question but that it was an exceptional year. | mean it was...

Audience (TN?): Highest of the century.

Mr. McDougal: Highest of the century? Sure it was an exceptional year. But it also, the year following
where you said there was no flood control benefits, which | find difficult, that is also an exceptional year
too. | mean the systems experience extreme fluctuation, which is very, very unusual. The coincidence of
those two years is really, very surprising.

Audience (DF?): We lost the chance to develop a good part of the power potential on the Columbia. |
guess what you mean there is that we lost the right to divert the Kootenay?

Mr. McDougal: Well, we haven’t totally lost the right to divert. We’ve got limited, as you know.

Audience (DF?): This is the point you’re making, or referring to, the fact that we can have addition
power on the Columbia if we diverted the Kootenay?
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Mr. McDougal: We can have additional power.
Audience: And we lost that, or a good part of that because of the Treaty?

Mr. McDougal: Well, we lost that in terms yeah, we have. We can make diversions from the Kootenay,
but they are prescribed as to an amount, and they are prescribed in terms of the times in which we can
make them. So you know, it does no good to us to have the capacity to make a small diversion with a very
expensive project and add 10 mill power on top of that for which we are producing for Mica. It might be a
worthwhile option if we had the capacity to make a very large diversion and thus maximize the inherent
scale of economies in that sort of project.

Audience (DF?): The problem I agree that we lost some potential there, on the other hand you’ve been
crying the fact that part of the most valuable land is flooded in the East Kootenay Valley. If you did this
diversion you’d flood probably I don’t know how much more of that valuable land. You can’t have it both
ways | don’t think.

Mr. McDougal: There’s no question that you’d flood more, but if you flooded the northern reaches, for
the purposes of setting up something such as sequence 9A, you’d have no need to have Libby. I think, the
point you’re making, it seems to me sort of ridiculous to talk about that now. And, I frankly agree.
There’s no way that we’re going to be able to render Libby dam useless by pre-emptive diversion moves
in Canada unless we’re prepared to face American tanks. And frankly, if | were an American, I’m sure if
anyone else were here, they’d feel that attitude was justified. I’m sure that’s quite so, but it still doesn’t
alter the fact that we had the potential at one time to engage in a project which, on balance, seems to have
been far more productive in terms of producing power; productive in terms of providing us with options
in which we have not got now. And in particular, the Surprise Rapids question, maybe even the Fraser
question. And if they dam the Fraser for flood control purposes, we might just as well go full tilt and use
it for power. And also, we could have, as an option preserved the Arrow Valley, whereas now we haven’t
got it. That’s the only point. So the opportunity cost of entering into that Treaty in terms of the alternative
is very, very high... intolerably high in my view.

Audience (TN?): To get back to this power potential, you’ve obviously gone for flooding the East
Kootenay valley, instead of flooding the Arrow. Now, | gather 10 years ago, before environmental
lawyers were the vogue; it had been rejected on environmental grounds.

Mr. McDougal: | think that’s right. By the way that title was used by somebody who wrote a book, not
me. As a matter of fact, | don’t teach environmental law, | teach natural resources law, but that’s an aside.
From the standpoint of environmental effects, | don’t think there’s any question but that there’d be an
unparalleled hue and cry if anybody talked about diverting into the Fraser. Indeed when the subject was
brought up, in 1955, and studied in ‘56, that’s exactly what happened. However, in saying that, not
withstanding the fact that there are environmental costs, it seems to me that it makes sense to look at the
productivity of those sorts of projects as fully as you can. You know, even as much as they are an option.
And that wasn’t done with the Fraser diversion. | mean, if you look at the BC Engineering study what did
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they assume? They assumed instead of the proposed 50 million acre feet diversion, the cut it down to 10.
They assumed there to be no dam in excess of 100 feet in height. They assumed 308 million dollars worth
of fish ladders to be incorporated in the dams. They assumed the whole thing would be done by power
development, and as a result of that assumption of course the cost factor was escalated enormously. There
was no way that that was any kind of real, open, full study of the potentials of a Fraser diversion. To the
engineering profession, I think it’s just a monumental disgrace. Same thing with the Surprise Rapids
guestion. What did they do there? I believe it was a Montréal engineer company, although | might stand
corrected. You know they say, or the Treaty critics say, “Lets divert water to the Prairies”. Right, you
know that’s a little risky saying that, and as much as it’s a pretty involved, complicated, expensive project
to appraise. And it’s fair enough to criticise the critics for that one. But what’s not fair is to set up a study
that examines: A) power benefits, and concludes on that point that they’re not worthwhile, and then; B)
separately and independently consumptive benefits and conclude on that basis that they aren’t worth
while. You know there never was an integrated study of the total multipurpose potential where you used
power generating on the east slope of the Rockies as a method of subsidizing consumptive uses. You
know we just don’t now know anything about the productivity of that project other than the engineer’s
polemic, and if you read the report that’s exactly what it is... a polemic. Written in very, very emotional
terms.

Audience: [inaudible]

Mr. McDougal: To my knowledge, no it hasn’t. The principle provision is section 17 11A is a regulation.
And they have said something to the effect of “it’s a premise of the Board’s approach to the regulation of
the oil industry not to have export factual variation of privately made contracts.” They felt that if they did
so, they’d disrupt the orderly development of the industry in Canada and create something of a relations
crisis. Now, it’s interesting when you think about that for a bit because, the Parliament of Canada in its
infinite wisdom passed that enactment with that provision. And frankly, who the hell are the National
Energy Board to de facto repeal a provision passed by Parliament? It’s there for a purpose. They
shouldn’t be saying in open reports that they won’t use the powers that they have.

Audience: [inaudible]

Mr. McDougal: The ultimate sanctioning of whatever the NEB recommends would be a Cabinet
decision. Yup, there’s no question. It would have to be, and there would be hearings involved. There’s
some scope, incidentally, for an administrative law action on exactly this point. Not only is there scope,
but there’s very good potential that somebody will bring one in the next few months and try and force
them to use their statutory power to review.

Audience (Ralph Legge?): You seem to be rather against large projects of various sorts. | was
wondering how it’s possible to study all the environmental effects of any projects without looking at a
rather large scale. For example, you were mentioning James Bay and that most of these things seem to get
down to politics and the politicians in power at the time decide what to do. And usually studies are carried
out to prove that sort of thing. But | would agree with you, there needs to be some sort of a National
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policy established by the Federal government on any sorts of projects. But how are you going to do this in
a little Mickey Mouse sort of way? Or large projects, where they are looked at properly under some body
that’s a little removed from politics? How do you suggest....

Mr. McDougal: | don’t think there’s anything wrong with large scale projects. In fact | don’t even think
there’s anything wrong with arguing that in some cases you should serve the export market because you
get scale economies. But the problem seems to have been, that wherever we use the rationale, and the
rationale isn’t all that bad, it hasn’t born out in reality as being true...

Audience (RL?): Usually it’s because the government of the day decides that we’re going to do this, and
we’re going to make sure we get studies or whatever...

Mr. McDougal: And that’s the major problem, but it just seems to me that the experience has been so
repetitive, that maybe the only lesson to be extracted from this is that we should never get involved in
something like this because the risks are too great. The risks are a viewpoint of a government of saying
you know, this is development, therefore it’s good, therefore let’s have studies to justify what we’re going
to do.

Audience (RL?): But you can’t be an island in the world.

Mr. McDougal: What do you mean? It’s not a matter of I’m just suggesting that we be an island in the
world. I’m just suggesting at the very least we be considerably more efficient at appraising the
consequences of our decision-making. | mean there’s no argument....

Audience (RL?): The problem usually seems to be that somehow the lack of Federal leadership,
somewhere. Now how do you propose that that problem get solved? In other words, you know, you keep
on going, same thing that’s been going for the last couple of years....

Mr. McDougal: What do you mean? | don’t understand...

Audience (RL?): Well, there has to be somebody to say: “Look, you know all these studies have to be
done”. And the federal government for example: the McKenzie Delta area had carried out studies,
probably 15 years or so before the Peace River Development, saying this is what’s going to happen... it
sort of died there. | guess it’s ...

Mr. McDougal: Your complaint is not as to the fact that you need a body to study it. Your complaint is it
having got the studies, and the conclusion from the studies, they didn’t act on it. Well how are you going

to get them to do it? 1 don’t know how you’re going to get them to do it. | suppose by trying to persuade
them to use the constitutional authority that they have and build up a tradition of using it.

Audience (RL?): But they haven’t so far.

Mr. McDougal: But yes they have though. We stopped using 9210C which is a general advantage
provision as recently as 1961. There was a tradition of peremptory federal involvement, where they
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thought it was worthwhile doing, so what we’re talking about is a comparatively recent phenomenon. It’s
not only in respect of that provision, we have this thing called “peace-oriented” government right, and
we’ve recently had a couple of Supreme Court cases that appeared to expand the authority of the Federal
government under that head enormously. So you know, the recent phenomenon on the one hand, is that
the federal government haven’t used their authority, but on the other hand, we’ve go this apparent judicial
expansion of the authority in theoretical terms. What the answer is, | don’t know, except to say that it
doesn’t seem to me that’s a constitutional revision. It’s really more a question of getting down to... brass
tacks.

Audience (RL?): You see, the provincial governments have managed to say these are our resources, and
go and do what they want. That’s what BC did with the Peace... and Alberta with the gas and oil...
Saskatchewan with the potash. This goes right across the provinces.

Mr. McDougal: Saskatchewan didn’t do it with the potash to quite the degree they wanted to, not
because....

Audience (RL?): It’s all different shades of greys....

Mr. McDougal: Well this is a really interesting shade of grey because the biggest bar to potash
development in Saskatchewan wasn’t the government of Canada, but the government of the United States
applying its own added trust provisions as against a proposed cartel which involved entirely Canadian
operations. So you know, interesting. Anyways, | don’t know, it seems to me clear that when you talk
about resources of this magnitude you can’t leave it to the provinces because sometimes they’re
physically connected to another province, and in other cases, where they aren’t physically connected,
they’re so important in terms of their ultimate impact on the GNP that they have obviously spill-overs in
terms of their economics to other provinces. And it’s clear that we need something to accommodate that
reality. And to make sure that we don’t have a situation like the Churchill Nelson, where Manitoba has
chosen to ignore upper riparian interests in Saskatchewan, or like the Columbia where British Columbia,
the government of the day really chose to ignore whatever future potential the thing had for all Canadians.

Audience: Maybe some of the Middle East oil producers are now going to give Canada a good
illustration of how to use their natural resources, and are starting to assemble a history against fossil fuels.

Mr. McDougal: Maybe they will... seems likely that they will. You know it’s funny, just on that point,
you know that the biggest loop that they could throw us for would be cutting the price in half. You know
next year or the year after, if they wanted to. I would think that the economic advisors to OPEC must have
a horrendous job on their hands, because they’re building up an enormous reserve, and they have, in
effect, the power to determine how much those reserves will be worth on the international market. It’s an
involved problem. You must have 1 or two things for me Dale —what?

Audience: What about the constitution?

Audience: | know George would be disappointed if you and | didn’t get into a little argument. | think |
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824  disagree with everything you just said....literally! But | don’t think it’s fair for me to say | even disagree
825  with your economic position.

826  Mr. McDougal: With my who?

827  Audience: With your economics. But | don’t want to pursue you on the topic of oil and natural gas. One
828  of the things that worries me, let me just say 2 things about your position there. | think you forget some
829  economic history. I’m old enough to remember the difficulties we had in getting the West Coast

830  transmission line going 20 odd years ago in the province. We could have built it on our own. We’ve paid
831 inthe last 20 years about 3 times as domestic consumers for that gas. The Americans knew this. They
832  bargained in a very sophisticated way, but also, the American Southwest was fighting at that time, for a
833  Pacific Northwest American. This story, | just suggest it is more complex than you suggest. If we were to
834  accept your argument completely you know, | just can’t help but ask myself this question. If your thesis is
835 valid, if you stop to think about the fact that until 1950, virtually all the petroleum we used in this

836 province was imported, most of it came from the United States. Still at best, the amount of coal comes
837  into Ontario. In logic, your argument would have to be applied to the Americans as well, and I find this
838  very critical of the....

839  Mr. McDougal: Before you go into the next part, can | just say 1 or 2 things.
840  Audience: Sure.

841  Mr. McDougal: It’s true that most of our oil comes through the United States, rather than from the
842  United States. It’s routed through... most of it’s through the port of Montreal Pipe facility.

843  Audience: That’s not my point. My point is from until 1950, there was no domestic oil in the straight
844  except for a few wells. Most of it came from California, Pennsylvania, and Texas. And we got it, for the
845  American price, plus transportation costs. They didn’t insult us.

846  Mr. McDougal: But they’re getting it...

847  Audience: With their pricing policy, you’re suggesting that we soak them back.
848  Mr. McDougal: But they’re getting it for less than the Canadian price.

849  Audience: I’m not sure that’s true.

850  Mr. McDougal: Well, it’s certainly been true in relation to the West Coast.

851  Audience: Well you’re comparing apples and oranges. | know a bit about West Coast that you can make
852  arather tough comparison between the price you select with trade with cost, and the price the American
853  purchaser pays. It’s an apples and oranges situation. The American purchaser is a pipeline distributor. He
854  wasn’t distributing to domestic customers. US costumers who buy gas didn’t pay less.
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Mr. McDougal: Well, I’m just trying to remember. They used a formula, if I recall, that involved
averaging the cost between Portland, Seattle, and a third city, less transportation expenses, so it ended up.
So | don’t think that’s right, they ended up, those cities in any event, ended up paying considerably less
than VVancouver consumers.

Audience: We were out to tap the source that was 600 miles or more away, in some cases, 1000 miles
away. Let me come back to the Columbia and make a few observations. I’m just fascinated by your initial
reference to Mr. Bennett’s raison d’etre with respect to the Peace. For this reason, I think you will reflect
that your conspiracy theory that was developed in Ottawa, in the later part of 1960, which goes something
like this. Mr. Bennett didn’t’ really want to develop Mica at all, he did however, go along with the thing,
but he did his best to kill Mica, but he wanted Arrow and Duncan... high benefit cost ratio projects that
could produce quickly a stream of benefits which were far more then the loan costs. He would take this
money and apply it to the Peace. This is in effect what you said. Well you know what, this is just hoax.
There was never, any prospect, any prospect at all that the Columbia would produce that kind of surplus.
You’re as aware as | am, that Mica was in the Treaty. | can tell you where this misconception came from,
it’s part of the tragedy of the fight that’s developed between Ottawa, and Victoria...

Mr. McDougal: | didn’t say it would produce a surplus by the way, | only said it would produce short
term capital necessary to accomplish the financing. | agree with you. | don’t think that they ever thought,
that anybody ever thought, that they would produce the money necessary to cover what was then
estimated as $800 million to build the Peace. So there’s no question about that that’s true. In terms of the
Ottawa conspiracy theory, actually, it didn’t really come from there, it, quite frankly came from here, and
it was, and | admit it at the onset, a rationalization that was one among many. You know, it may not be
right, but certainly de facto; we did have those things occurring in sequence...

Audience: Until the late spring of 1961, Mr. Bennett was hoping that a private corporation, the first
Boston Corporation and then in New York and Boston would carry the Peace for him. This hypothesis
which you have, although quite sure you developed it impeccable, has been widely held in Ottawa since
‘60, ‘61.

Mr. McDougal: Can | make another point on that though?

Audience: No, my point first and they you can give yours here. This is where it came from, late in
(19)60, chief staff advisors to the British Columbia government said to the provincial negotiators “Look,
as we perceive now, the development of the Columbia, after Arrow, and Duncan are built, the sensible
thing to do is to come in with the Canal project. And then the next thing wisely probably to do is to come
in with the Seven-Mile. In short, let the system go about this.” So you see obviously that what they were
hoping to do, was to once they built Mica, get it machined as quickly as possible, so they started to say to
their advisors in November, December 1960, “Try and get some flexibility in the timing of Mica, built
into the Treaty”. Now the federal people had 2 responses to this. In the first place, they said to the
provincial people not unreasonably, you’re assuming you can do that and retain a first added position. It’s
not at all clear that you can. But the other thing they said to themselves was, this really is the price, trying
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to sneak the Peace by the back door. Trying to defer Mica two years, but BC staff advisors were as
opposed to the Peace as anybody in Ottawa. The federal government was completely disturbed with what
was a very proper staff position here, and came up with the theory that Bennett really was out to defer this
darn thing for the purpose of financing.

Mr. McDougal: For Heaven’s above, there are a couple of things that are readily confirmable. One of
them is that they operated on an 8% load growth theory, and that came from the advisors, not from the
government. And the other was that in view of the projected load growths, they could not absorb a
maximum power development on the Columbia, and a maximum development on the Peace. Therefore,
they knew from a very early stage, long before 1961, that they were going to have to make a choice. So
when you say to me, well, Mr. Bennett, Prime Minister (sic) Bennett was hoping for foreign financing of
the Peace, it doesn’t really answer the question. In point of fact, regardless who built the Peace, the
viability of that project was tied to serving the Lower Mainland. And if you had the competitive entry of a
more efficient development on the Columbia... no Peace project. So he never, the Americans, somebody,
suggested they were shrewd. You did in relations of West Coast. They were shrewd enough to know that
there would be no point in devoting 800 million dollars to a Peace project if you’re getting a maximum
development on the Columbia.

Audience: [inaudible]

Mr. McDougal: Well, but | was trying to suggest that there was a choice involved, that they made it in
favour of the Peace, and all else followed.

Audience: No you said that your theory is that Bennett was out to milk the Columbia to launch the Peace.
And that’s simply saying, not supportive of what’s what.

Mr. McDougal: Well actually what | said were two things. | said:
1. He was interested in ensuring that there was not competitive power development on the Peace, and

2. He was interested in using it as a vehicle for short term capital. Which is in fact what he used it for. But
there’s no arguments that...

Audience: No Columbia money?

Mr. McDougal: Much of the $274 million dollars is in fact invested in the United States. Nonetheless,
he’s got the asset there, and it made it possible to do financing which otherwise would have been
impossible.

Audience: Let me move on to my second point here. You asked a rhetorical question, what have we lost?
In the beginning of your list and the end of your list you referred to power. And what you’re saying
implicitly is we gave up the opportunity to go for maximizing the output of power potential on the
Columbia in Canada, as our basic objective. You’d be interested, the first speaker in this series, Mr.
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Green, took precisely the same position, and took it incidentally in 1960. In his opinion that’s what we
should have done. It just so happens that the government of British Columbia decided fairly early in the
game that that’s not to be. And that’s the sensible objective. And I think federal states have to step up to
the implications of conflict of this sort. Particularly when the province said, we believe it vitally necessary
to engage in an incremental analysis of the cost of adding increments of power, and we believe also on the
importance of considering non economic issues. That’s one that Krutilla pointed out. One of the ways we
left maximum power equalization was, to put out that clause for 60 years, the prospect of a Fraser
diversion. And I’m delighted we did. | hope we never do. As associated with that point, you list the costs
of flooding the Arrow Valley, and the costs of flooding the Lower Kootenay. Fair enough. Sure there are
costs associated with any reservoir project. But again as one of these fellows pointed out, you do not, in
the way you talked cost, the costs of flooding the East Kootenay, and you were obviously implying we
create a benefit in additional power. This is again comparing apples and oranges.

Mr. McDougal: Well | don’t think that’s quite fair. Maybe | should have gone through the exercise of
drawing the major alternatives out, and compared the overall efficiency, or tried to set some comparison
in terms of the overall efficiency, and the overall costs involved in each. I think it’s clear we had an
option in as much as we could have opted for a sequence of development that would not have in fact
involved flooding 42 miles into the Kootenay Valley. It’s clear that because it is flooded, we’d have to
pay an opportunity cost for having flooded it. It’s clear in terms of the Arrow, more or less the same thing
is true. And | must say, I’m glad that dam is named after Mr. Keenleyside and not me. I think that’s a
little bit of a disgrace. | mean we know that much of that area’s potential is lost for all time. So | don’t
know how you say that’s apples and oranges.

Audience: Obviously you’re talking about putting underwater 150 miles of the East Kootenay... the
Upper Columbia. You’re not saying anything at all about the opportunity cost up there.

Mr. McDougal: There’s no question, but that’s right. There will be losses, but it’s also relatively clear on
the basis of not very full data, but relatively recent data, that the value trends as | describe them. They’re
higher as you go to the South, they come close to 0 when you go North. Now the only, it seems to me, the
only major consideration, you may in fact like Windermere and there are a lot of rather large interests that
are attached to that region. But | don’t think when you compare the two, there’s really much question.
More over, you’re not talking about one area of the Kootenay Valley vs. another. You’re talking about
one area of the Kootenay Valley vs. the Southern Kootenay Valley vs. the Arrow Lakes.

Audience: You’re still talking about 28 000 acres. When you listed your costs, you didn’t balance your
equations. | don’t think it’s fair. Let me go on for another one.

Professor Cook: Ok. That’s your last one you know.

Audience: You talked about the value of water in California and the Prairies. You multiplied 180 million
acre feet by either 200 or 150 and came up with an astronomic figure of somehow...

Mr. McDougal: By 39 dollars | multiplied by which is one estimate of the value on the system. It’s a
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very uncertain calculation.

Audience: You some how implied that we were for nothing, handing to the Americans an incredible
benefit worth billions of dollars. Let me say just three things about this.

Mr. McDougal: I’m ready for you.

Audience: First of all, in the regulation which we’re selling which confirms on the Americans capacity to
divert consumptive, or any other reason which they didn’t already give. The diversion at the moment
comes out of the main stream below Trail. We conferred; in fact we made their diversion much more
costly than it was formerly. They could conceivably divert out the flowage land beyond Libby, but the
flowage area behind some of the dams is planned. Things don’t get higher and far closer to the Colorado.
And if they went down a little closer to the Snake, they’d be far closer again. It’s just not true to say that.
To take water values 250 - 1000 miles away from the dam site, just boggles my imagination. Let me say
no more at the moment... your turn.

Mr. McDougal: OK, I just, the last, I’m really glad you raised the last point. It’s really critical. At least it
seems to me that it’s really critical. | think the first point, which is unquestionably true, that if you’re
going to make large scale irrigation withdrawals, you’re going to make them in the summer months,
which as it happens is the same period in which the River’s at its highest. So the effect of that is, if this is
your flow, your irrigation withdraws might be something like so, and your need for storage is thus
reduced to this. This segment is subtracted. So there’s no question that there, the physical creation of our
structures does not add to their capacity to withdraw. You’re quite right, and it’s also true, therefore,
we’ve given them nothing under the Treaty that they didn’t have before in any physical sense. And |
suppose, although I don’t precisely recall the chapter and verse of what Mr. Krutilla said on the subject, |
don’t think he said very much. But there’s no question to the extent that it would involve an opportunity
cost sense, an expensive alternative, which I’m very sure they’re going to make anyways. But, what the
Treaty does do, is it guarantees for them Canadian forbearance for a very long period in the future. |
mean, there is a possibility to make consumptive diversions on both ends of the basin. And by the Treaty,
it appears that we’ve promised that we will not. Now what that allows them to do, it allows them to
perfect appropriations. In other words, they can say we’ve committed this thing to beneficial use first in
respect of irrigation. And therefore, our appropriation is good against all others, for all time. And as I’'m
sure you’ll all recall, that’s an argument that was employed at length during the Columbia negotiations.
So in once sense, | suppose you’re right, but 1I’d argue in response to that deal, that it’s not a very
meaningful sense because the issue is a legal one, not physical, and it’s a very real legal one | might tell
you, and it’s one that I’m sure that they will use.

Audience: Colin, Cameron, Burt Herridge used it only once, ten years ago, | wasn’t convinced then, and
I’m not convinced now. And the federal government wasn’t convinced then. Let me say one thing about
diversion. It’s often true that by giving up the right to make non consumptive diversion for 60 years, the
Americans gave up the capacity of doing something, which would have had no effect on us anyways.
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Mr. McDougal: The Americans gave up, what, what are you saying?

Audience: It’s often said that by, let me start again...

Mr. McDougal: The Americans didn’t give the right to make diversion.

Audience: They gave up the right to make non consumptive diversions and so did we.

Mr. McDougal: But you’ve got to remember in respect of consumptive diversions, you’ve got to
remember, there’s an upstream and downstream position. I mean, the fact that both parties say that they’ll
only go for consumptive purposes is highly misleading. Because | mean, it’s a matter of which one does it
first. And the United States is in a position without limitation, to make consumptive diversions, we are
not.

Audience: That’s not true.

Mr. McDougal: Well it is true, because if we do, we invite liability for breach of a Treaty that has,
depending upon which terms we’re talking about, has a lifetime of upwards of 100 years. And in fact
maybe permanent...

Audience: You might think that’s true, but the lawyers in the federal government don’t agree with you.

Mr. McDougal: They may well not agree with me, that’s probably quite true but I must say they’re a
rather inarticulate lot because they haven’t written very much apart from the Government Blue Book and
that 1 would think, be something no self respecting lawyer would admit to having written, with apologies
to Mr. Colon. | mean certainly in that deal, in all fairness, regardless of how we feel about the Treaty, that
particularly document, from a lawyer’s point of view is not what you call ‘enlightening’. In fact it’s
highly contentious and very, very superficial. The External Affairs Committee on that side of it as well
were pretty sad. | mean, there’s a lot, if we really wanted to get into the dimension of it, if it’s of any
interest to people, there’s a lot we can say. It’s an area that’s quite a bit less controversial than most of the
economic implications of the Treaty. It’s really clear that we went into those negotiations with no sense
either of the sources of international law between the two countries, or the trends the laws have been
taking. We’re talking about basically two sources, one being treaty, the Boundary Waters Treaty, and the
Columbia Treaty now, and two probably much more important, the sources if customary law that are
grown out of the precedence of the Commission. There’s a measure of inconsistency revealed in those
precedence, which is just positively frightening. The Article 2 of the Boundary Waters Treaty for
example. By the time the Columbia had rolled around, prior to the Waneta dam reference, the status of
Acrticle 2 had been so varied by the customary application, under the Joint Commission, that it was
virtually unrecognizable. But for the American stupidity on the Waneta Dam reference, we would have
been in a much, much poorer negotiation position. | mean the lawyers on this whole thing were not very
good.

Professor Cook: One last question.

29 of 32



1031

1032

1033

1034

1035

1036

1037
1038
1039
1040
1041
1042
1043
1044
1045
1046

1047

1048
1049

1050
1051

1052

1053

1054
1055
1056
1057
1058
1059
1060
1061
1062

CRT Lecture 9: lan MacDougall

Mr. McDougal: Keep going as long as you want

Audience: What are you opinions of the International Rivers Act 1955? Do you think it still viable?
Mr. McDougal: It was passed in ‘54 first, maybe you’re looking at a revised addition?

Audience: ’55.

Mr. McDougal: ‘55 was it? | thought it was *54.

Audience: What is your opinion of the Act, do you think it is still a viable piece of legislation?

Mr. McDougal: Well, | mean, first of all, there’s some difficulty in terms of characterizing what it was as
to begin with. The history books seem to write it up as a 92-10, or the thread of it, or involving the thread
of a 92-10 declaration. It’s just really unclear. As best as I can recall it, | think it’s unnecessary but not
sufficient control, which is kind of a general answer. First of all, | don’t think it’s been followed all that
much anyways. There’s a requirement for federal license for projects that affect. It’s a statue which,
something like the International Rivers Improvement Act has to be passed in order to put into effect the
Canadian obligation under the Boundary Waters Treaty. You’ve got to have something like that. You’ve
got to have some degree of federal regulation of projects that involve questions that are being covered by
a Treaty. But my understanding is that the licensing requirements of the statue haven’t been filled in every
case anyway. But | have a suspicion that you wanted more than that from me.

Audience: Sorry | didn’t hear you.

Mr. McDougal: | said | have a suspicion that you probably wanted more than that from me by way of
comment. Maybe if you were more, well, what do you think of it?

Audience: Well 1 would like to know whether it means very much at all. To some extent I’m confused
about the Kaiser deal.

Mr. McDougal: Well it was used to prevent the Kaiser deal. Again, | don’t think very much.
Audience: [inaudible]

Mr. McDougal: Well | can think of one problem. It’s, if I can just draw an analogy between that
enactment, and using a specific head of jurisdiction, let’s say fishing, as a device of impeaching a project.
One problem it seems to me, it’s sort of the thin edge of the wedge. You’re using one aspect of a project
as a means of overturning the entire project. And in a sense, that’s kind of objectionable. It seemed to me
that the federal government has a different view than the province, it’s best that it should come up with a
full blown statement as to why they think it’s bad and debate the thing on it’s merits, and not simply say
well, as it happens your project may be good, but it effects one thing in our jurisdiction therefore we’re
going to wipe it out, not withstanding the fact that it’s good. In other words, using say, the federal
jurisdiction over native peoples, or using it’s jurisdiction over navigation, or fishing, or using the
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International Rivers Improvement Act hardly is any guarantee that you’ll have debate over the project
over its merits. And instead, we seem to guarantee that you’ll debate one particular, and stay away from
its merits on a national basis. So on that sense, | think it’s inadequate. What we want is some kind of
comprehensive federal involvement, not just on details.

Professor Cook: That is the last question.

Audience: | have one bit some more in layman’s terms about what you started to tell us about legal kind
of things to do with the international boundary thing, and the International Joint Commission that’s been
doing all these things. And when the government gets politicians here, I’ve tried to get them a bit
historical and to see if there weren’t some things that they were reacting too, that in the past had been
regard to a good influence or a bad influence because things have worked out badly. But all I’ve ever
gotten to get them to say is that “it’s our policy. “ And | wondered if maybe there were things in the
International Joint Commission that really had some bearing? It just seemed to me that people have gone
cold over it.

Mr. McDougal: Well you know, I think in some ways it did. A two minute summary of a Joint
Commission precedence, for what it’s worth. Everybody knows about Article 2, that’s been talked about
at length. Article 2 is something that the Americans insisted upon. It consists of basically two parts. One
that you’ve got the unqualified right to divert; and the other being that you’ve got a legal liability if you
make a diversion that causes injury. | assume somebody’s told you that the legal liability of that
provision is a fiction, or is certainly arguably a fiction. What the Joint Commission did through four
references that are pretty critical, and they were the Waterton and Belarus, Sage Creek and, | guess, the
Waneta, was that they, and more recently the Pembeen. They attempted, and are continuing to attempt, to
try and establish some principle of international law that involves, on its face, an accommodation of
conflicting interests, rather than the assertion of one over the other. And they’ve introduced, well now
we’ve got basically three competing principles. We’ve got Article 2, we have the Principle of Power
Appropriations which confers priority of right on that person first in time to develop which is in the case
of our two countries, usually United States. And then we have this absurd thing called Equitable
Apportionment. In a cyanide desert, Equitable Apportionment is defined as who has the most tanks and
meant to use them. And | don’t think really much different in terms of relation between peaceful countries
also. If you’ve got an international basin, and there are heavier reliance’s in the southern part of it,
because the southern is more developed, equity would hold that most of the potential from development
should flow to that area. It just makes common sense. But in any case, Article 2, Power Appropriation,
and Equitable Apportionment are all in mutual conflict. And the Joint Commission, it appeared, the
Canadian section in any event it appeared, was very reticent to ever come out and firmly assert Article 2
and more than prepared to accept these weakening principles. And they were, unfortunately if you like,
perfected as precedence in as much as we had settlements in the Commission. And it thus became
possible to say, in regard to something like the Columbia, “well Article 2, fine Canada, but remember
Canada, power appropriation on the Waterton and Belly reference and you know, surely if you can argue
it there, we can argue it here. And surely it has to constrain the rights that otherwise exist under Article

2.” If they had been more attentive to the Treaty, the Boundary Waters Treaty, and less concerned with
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these other arguments, and just stuck to the Treaty law, we would have been a lot better off then and now.
Audience: [inaudible]

Mr. McDougal: Sorry?

Audience: | wonder how that fiasco is balanced politically.

Mr. McDougal: How do you mean?

Audience: What party can we blame for what?

McDougal: Well | mean, for the petroleum and natural gas, | think you better blame both. For the
Columbia, you better blame both too. You had Mr. Diefenbaker and then Mr. Pearson. Mr. Diefenbaker
said he wanted a Treaty before he went to the hustling, and Mr. Pierson said that’s damnable and as soon
as he got into office said "That’s just great, we’ve got a Treaty, and now we’ll revise a Protocol.” The
revision will take time. It’s symbolic reassurance, everybody will feel fine because we’re still talking
about it. But basically it really didn’t change all that much. Blame everybody. Certainly both governments
were equally reluctant to use whatever jurisdictional authority they had over it. Both governments didn’t
really want to fight Prime Minister Bennett.

Audience: | think we should be in the habit in the future of breaking our historical leaders that disserve
blame or deserve criticism and reminding the electorate that these are the people that did it.

Mr. McDougal: Well maybe a good idea but just to go back to one general thing which I think maybe
these gentlemen here would call hysterical and emotional and everything, but there’s not a lot of time on
the natural gas and oil question. And the implications of that stuff running out are really clear; they’re’
not a matter of emotional conjecture, they’re a matter of fact. The Ontario Hydro people, this precise
minute are starting to obtain a very, very clear picture of what it means. They’ll resort to things like
Kentucky Coal by the way, that resorts under duress and they don’t want Kentucky Coal, anymore than
we want it in British Columbia. There’s just very little option. Something with thermal nuclear power
expansion. Both those things involve substantial increases in terms of energy cost. But in terms of the
manufacturing sectors, that information is all being fleshed out very quickly, and it’s a very, very serious
problem. And there’s only one answer. It’s conservation of the conventional reserve area and we’ve got at
very most three years to do it. And if we don’t do it, it’s a settled question. We’ll have to accept whatever
comes, and it looks as if whatever comes in as much as it’ll be from the Athabasca Tar Sands in the High
Arctic will be very, very expensive. So we better pray awful fast.

Professor Cook: Thank you very much lan. He mentioned federal politicians and provincial politicians,
and it gives me the opportunity to mention that the next speaker is Mr. Ray Williston who was principle
negotiator for the province of New Brunswick, sorry, that’s where he is now, for the province of British
Columbia. And his topic will be the Position of the Government of BC in the Columbia River Treaty
Negotiations. That’s Wednesday March 20th, 8:15 pm. Thank you very much.
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	Introduction by Professor Cook
	Professor McDougal describes himself as an environmental lawyer. But there is a long story of him becoming an environmental lawyer, including some time here at this university. He is a graduate in Economics from this university. I took a peak at his transcript before coming in here. I see he had a C on one of his courses. And he lasted 1 week at one of my courses- he took a look how much work was in it and left.  However, that didn’t seem to prevent him from going on doing greater things, as he subsequently went on to Osgood Hall, and did his law studies there, and then onto Harvard to do a Masters of Law degree, where his thesis was on the National Energy Board.  Since then, he has made something as a name for himself, I think, as a critic of the Columbia River Treaty.
	His topic tonight is called “The Lessons of the Columbia River Treaty as Applied to Joint(?)  Energy Development”. I asked him originally if whether he might prefer to use cooperative. And he said under no conditions will he allow the word cooperative to be used. But the question mark was his suggesting that we use the joint with a question mark, because he doesn’t feel it was very joint. I hope that when Mr. McDougal has finished speaking, the questions will be fast and furious, and we may have a chance to have a good discussion.
	CRT Lecture 9:  Ian McDougal
	Thank you, if anybody has any questions while I’m going through this, by all means speak up in the middle. In a way my getting out here sort of sums up all that I’m going to say. A 600 mile an hour airplane is a really useful resource, provided you’ve got an administrative system backing up its use. I was booked on two flights that didn’t exist. The trip was rather difficult. 
	Generally, I’d want to start with this thesis, and that is very simple: History repeats itself. And the Columbia, in some respects, is the beginning of what appears to be a very long and very depressing history. In particular, it seems that we’ve engaged in large scale energy resource developments and each one of them have four common characteristics. They might be summarized as follows:
	 Most of them have been on an extremely large scale. 
	o They have evolved entire river basins, or large petroleum and/or natural gas reservoirs. 
	o They are national in importance. 
	 Second, the developments in most cases have been initiated by the provinces, acting more or less alone. 
	 Third, the developments have in almost every case been spurred on by badgering demands by the United States. In other words, the American export market offered the first opportunity to develop. They, as a result, benefited from many oversights on the part of the provinces in respects to the resources that were being developed. They obtained a long-term economic rent from the development, and they managed to export into Canada any associated environmental cost as a result of development. 
	 The forth characteristic is that in almost every case there have been shades of Federal / Provincial conflict. But with the Federal government uniformly failing to assert its own view as to how best to develop the resources involved. 
	Now in a respect, the Columbia River Treaty is perhaps the grandfather of them all. I’m sure that most people here have heard ad-nauseum the details of the Treaty, but there are a couple general points that may be made just to put the whole affair into perspective. The basin itself contains what is estimated to be approximately 15% of the world’s hydro electric power potential. And of that potential, Canada had, as a result of flow patterns here and as a result of altitude changes, approximately half. So, in other words, we’re talking about roughly 7.5% of the power that could be developed over the entire globe. 
	Now, it was of an enormous potential for a number of other reasons. It was, relatively speaking, near to markets, both domestic and export, and it also offered an opportunity for multiple purpose development which was not true of many other Canadian water resources. We had the chance, for example, to develop this recreational potential rather early. We do not have that chance, with respect to the Peace, and probably won’t for some period into the future. Now, there’s been a lot of criticism. And I think, even now, it’s not all that clear exactly what happened. Even after looking at all the negotiation minutes, and reading all the reports, there is a great deal of ambiguity as to what happened at the critical moment. 
	 One interpretation, I’d offer would be this:   I think the whole thing began with the extension of the Pacific Great Eastern railroad. When Premier Bennett declared he was going to do this, he did it in an era when governments believed that their corporations should operate on the financial plus side. In other words, he felt his railroad had to be financially justified. And the result of his promise to build the extension meant that he was very concerned about the potential to earn freight revenues. Because it was through them that he’d justify having made the public investment.  When Axel Wenner-Gren arrived on the scene, and started talking about a Peace River development, I think from the standpoint of Prime Minister [sic] Bennett, that offered a enormous potential for that Railroad to make money. And I think for that reason, early support was given to Wenner-Gren’s overtures. Now the difficulty is, everybody here I’m sure knows, that Mr. Wenner-Gren as he had done in three or four countries before coming to British Columbia,  prepared his studies, talked promotionally about the project, and then left. And British Columbia bought out what work he had done to the tune of $20 million dollars. So starting with one liability, the province now had two. They had the railroad extension, and they had the studies in the power development. 
	Now the British Columbia Electric Corporation owned shares in the Peace River Development Corporation. And I suppose that the Province assumed, because of that fact, that the British Columbia Electric Corporation would be agreeable to a marketing arrangement for Peace power. And apparently they were approached to that effect and Dal Grauer refused. He argued that Peace River power was just not timely. It was too far away, transmission cost was a major expense involved in power development, it’s at site efficiency was questionable, and by comparison, a Columbia development would be half the distance, and would cost considerably less at site. So he basically refused to market, or make an agreement to market, Peace energy. So the result of that was that the province acquired three liabilities, namely they expropriated the British Columbia Electric. 
	Having done that, and having established the marketing vehicle, they then had to turn to the question of financing first, and second, making sure that the market was to be available. And the Columbia, in effect, offered the ultimate solution. If the province opted for an arrangement of development, they would maximize the inflow of short term capital, and yet at the same time would not entail a massive power development that might jeopardize the Peace- every provincial ambition would be secured. And that, for my money at least, is an explanation as to why the Province took the positions that it did. 
	The next question, and I’m sure that this also aired at length earlier, is what’s the result of the Treaty. What have we gained, and what have we lost? Well, there are a number of categories of losses, and some of them are clear, others are not clear in terms of their precise quantity. But in every case, they seem to be relatively enormous. 
	First we’ve lost much of the resources’ power potential. There’s a great deal of power potential which will never be developed as a result of the development sequence that we opted for. We lost whatever economic potential the Arrow Valley had; we lost the lower segment of the Kootenay Valley in perpetuity, and whatever economic potential it possessed. And just as an aside, in the Kootenay Valley, apparently the land value rises as you move to the south. So in short, in as much, we’ve lost the 42 mile area extending north from the 49th, we’ve lost relatively the best part of it. We have lost more or less, whatever costs were involved in the building of Duncan and High Arrow. In as much as they’re single purpose projects. We’ve lost control, and with that loss of control, we’ve lost first the power to vary, to any great degree, the operation of the system so as to maximize power generation in Canada; and second, we may well have lost whatever power we otherwise would have had to develop the resources in terms of its consumptive potential. Now, that point, perhaps deserves a little bit of a digression. 
	Water in California is worth upwards of $200 an acre-foot. On the Canadian Prairies, it’s worth approximately $150 depending on what region you’re talking about. For irrigation purposes, it’s exceedingly valuable. Now the Columbia spills 180 million acre feet a year. It’s said that Columbia water is worth approximately $39 an acre foot on the main stem. So in other words we’re talking about roughly 7 billion 200 million dollars a year, in consumptive value. As soon as the energy crisis is over in the United States, the water crisis will take over. It’s becoming an extremely serious problem in the south west and the far west. And there’s no question but that there will be intense pressure on an inner state level to solve whatever problems presently exist in terms of coming into arrangements whereby water can be moved from one region to another. There are very few areas of water “surplus” anywhere in the country. One of those few areas is, in fact, the Columbia Basin. And it wouldn’t surprise me at all that we’ll see in 5 years, perhaps a little more, rather active discussion of rather large transportation facilities to make use of the fact that this water is here. 
	We’ve also lost legal claims, or whatever legal claims we may have had, to an ongoing share in first, the flood control benefits that are provided in the United States. Some of you may have heard the estimate for the period in 1972, the United States obtained, they estimate, approximately $214 million dollars of real saving as a result of the operation of the Treaty projects. That’s in one year. When you compare that figure with the $64.4 million dollars that we were paid for flood control services which have to be rendered in perpetuity, it makes you wonder a bit. And we’ve also, in a legal sense, probably, lost any claims that we might have to downstream benefits other than those that directly relate to power. So in other words, referring back to the question of consumptive uses, it’s very unlikely that we could claim any share in the consumptive benefits in United Sates if they in fact appropriate for that purpose. 
	Now when you look generally at the Peace River project and the Columbia project, or this two river policy, it seems to me that it’s possible to say a number of things. You look at the Peace Athabasca Delta area. Is anybody in here familiar with that? Well It’s turned out to be a full blown environmental disaster. The rate of inflow has been rather seriously disrupted. The entire region has undergone rather significant change. The water table is falling. It’s an area of rather great importance in a number of respects. From a naturalist point of view, it’s a major stop-over feeding area for one of the Continent’s largest flyways. It also has indigenous wildlife which is somewhat significant. It also houses the Woods Buffalo Parks region. We also have seen, behind the Portage Mountain Dam, rather serious environmental effects. The timber clearing appeared to have been rather casual. And we see incidentally the same thing behind the Mica Creek Dam, and behind Duncan Lake. And I think in hindsight it’s fair now to question who really benefited from the Two River policy at all. BC got locked into very expensive power; Alberta was given a full blown environmental disaster; Canada lost one of it’s greatest opportunities with respect to the Columbia River, which was believed at the time we couldn’t support both; and the United States got the best imaginable deal in terms of obtaining long term control over the Upper Columbia and Kootenay. 
	Now there’s been enough criticism since the agreement was signed to strongly deter any project that in anyway was similar to it. But, unfortunately we’ve gone ahead and involved ourselves in a number of others. The Churchill Nelson is perhaps one of the best examples. The Churchill begins in Alberta as the Beaver River, and it flows to the East to join into Hudson Bay. The Nelson flows out of  Lake Winnipeg to the North-east to also join into the bay. Now for sometime there’s been consideration of using the Churchill river in the province of Saskatchewan for consumptive applications. There has been very little recent movement on this question, but it’s clear that some point in the future they will be looking at it very seriously. Manitoba looked at the Churchill as a method of producing hydro electric power. In particular, they were concerned with the possibility of diverting the Churchill as it flows to the South into a lake called Southern Indian Lake where it would be stored, and then routed through the Burntwood system, into the Nelson River, which would, in turn, be dammed by a structure called the Natalie control. 
	Now Manitoba had a number of difficulties. First of all, the Southern Indian Lake region is inhabited by native people, which gives rise to some Federal involvement. Second of all, the reservoir of Southern Indian Lake, seemed to be unstable. In particular 88% of the shoreline consisted of Lancastrian Clays overlaying permafrost. And it appeared that if they added water to the system, and raised the level, the result would be a cycle of water encroachment, a boiling of the permafrost level, torpidity rises, fish kills, throughout summer, and then autumn, the freeze up, and then a repartition of the cycle each year. So in other words, basically they were looking at the destruction of 80% of its shoreline. 
	They also had this problem from Saskatchewan in as much as they wanted to divert rather significant quantities, it was important to them that a conflicting project not occur upstream. They approached the province of Saskatchewan, and the provincial authorities refused to give any kind of assurance that they wouldn’t at some point in the future, move ahead with their own projects not withstanding the power development in Manitoba. Now there was some controversy inside the province, principally because it was a large scale power development far in excess of provincial requirements. The rational offered by the Manitoba government was that “if we build bigger, we will be able to produce cheaper.” , so that domestic power consumers will benefit. In the meantime, it was proposed that the surplus, in terms of production, be exported to the United States. Now there was some criticism, of course, of that agreement, primarily because the agreements they were about to sign were of a long term nature, and involved fixed escalator provisions in terms of cost. There was some very serious question as to whether the cost would provide a return sufficient to justify the undertaking to begin with. 
	Now in combination of the complaints of Saskatchewan, and people inside the province, and also people in the Southern Indian Lake region, the federal government sought to involve itself. Now there was some debate. Manitoba took the position that it was a provincial resource, the federal government had no involvement, or right of involvement at all and the Federal government acquiesced. The total federal contribution to this scheme has been a $2 million dollars environmental study, which from its very onsets starts with the premise that no matter what it decides, or determines, it will have no significant bearing whatsoever on the project itself.  The second contribution by the federal government was to provide the money necessary to build the transmission system to deliver the power to the United States.  
	Now over and above the fact that the federal government was ineffective, and over and above the fact that the principle beneficiaries of this project will be the Americans rather than ourselves, and over and above the fact that we have an environmental difficulty, there is another rather pressing problem.  That is the potential in 20 or 30 years for the existence of an inter provincial crisis that is virtually unprecedented. If Saskatchewan undertakes a pre-emptive diversion, Manitoba will presumably want to bring some sort of legal action. It appears that the Supreme Court, and the Federal Court are unable, the way they are presently stated, to come up with any kind of solution. In particular, because if they were to try and fetter the jurisdictional right of Saskatchewan such that they could not make diversions, this would involve basically an encroachment upon what’s legitimately within the legislative jurisdiction of that province. On the other hand, they run into the same difficulty in terms of Manitoba. 
	Now the James Bay project is another we’ve heard a lot about. It involves three phases. The first being a dam on the Le Grand, followed by the successful diversion of neighbouring rivers into the Le Grand system. And again the theory under which it has proceeded has been “the bigger, the cheaper.” Now it’s been argued by the Quebec authorities that there will be no power export from the James Bay project. And in terms of the first phase of the project it appears that it’s true. However, what they do not say, is that it facilitates a power export from other parts of their power system, in particular Hamilton or Churchill Falls. And after phase 1 is completed, there are agreements between Quebec Hydro and Consolidated Edison to export an amount of power from Churchill Falls, approximately equal to the amount of power being generated by phase 1 of the James Bay project. So, in point of fact, we have more or less the same system again. We have a large scale, environmentally destructive project proceeding principally because the opportunity to sell power in the export market exists. 
	Now once again, native people are affected. And again, a case can be made for rather strong federal involvement on that basis. But the James Bay, and the Nelson projects are similar in another respect. They also involve navigation. And they furthermore involve the potential of interfering with the system which is clearly much larger than any one province. In particular both will involve rather large disruptions of fresh water inflows into Hudson’s Bay. This has a tendency to disrupt a process called haline circulation. It’s a not very fully understood process but it appears to involve an induced inland transport of salt water in the ratio or 10 to 1. So for every bucket of fresh water that goes into the system, 10 buckets of salt water on the surface moves towards the land. 
	From a climactic point of view, this is extremely important. It regulates the time during which spring thaw occurs, which in turn has an impact upon the rates of water inflow. Now, the bath and current flows through Hudson’s bay and down the coast, ultimately down off New England. According to research done by an American Coast Guard official called Colimar, an interference of this magnitude would result in anything upwards of a 4 degree centigrade change as far away as New England. Under some conditions a change or 4 degrees is sufficient to turn arable landscape into a desert, and vice versa. In this particular case, it’s impossible to predict, without a lot of detailed understanding of what appears to be a very complicated process. But it is clear that the possibility is present of a rather serious international crisis as a result of both these projects together. 
	Now the James Bay project involves, roughly speaking, 5000 square miles in its total effect. The Nelson Churchill project involves somewhere in the vicinity of 1000 square miles. If we look at the development of Alberta petroleum and natural gas, we see more or less the same thing happening. Again, it’s been characterized by enormous development projects, again principally aimed at the export market. In terms of our petroleum particularly, I think it’s important to try and lend a little perspective to what’s going on right now. We built the industry, but for the existence of decisive federal policy, it wouldn’t be anywhere near so developed as is true now. It was done entirely artificially. When we set up the national oil policy, we basically committed Canadian markets into the use of western Canadian crude where otherwise they would have preferred to have used cheaper import supplies. We also found markets, in the sense that we negotiated export arrangements for the private companies. 
	Now the theory under which we did this was to encourage development. And as a result of this encouragement, we would have hopefully realized our so called vast potential as a oil producer. What in fact appears to be our experiences is that we’ve exported far too much at ridiculously low prices, and we’ve imported shortage and imminently higher costs that will be very serious in terms of our domestic economy. When production begins to decline from the conventional reserve as it will in a year or two, we’ll be forced into a situation where we will have to turn to the tar sands as the only alternative source for oil, and the high arctic. Now at the moment, it appears that in order to extract a barrel of oil from the tar sands, we have to process approximately 2 tonnes of the McMurray deposits with water. The amount of water pollution that will result from a large scale development will be virtually unprecedented. We also have problems in terms of sulphur dioxide, which is a result of developing the sands. And we also have problems relating to surface scaring, although these may not be particularly difficult. The major problem will be economic. 
	At the present, the cost estimates for tar sands plants range from $1 to $1.5 billion per plant. And each plant has an output, or an assumed output of 125 thousand barrels per day. Now the range can be accounted for as follows, it appears that the first plant that’s built after, after the two that exist now, will be accomplished for approximately $1 billion, but it’s assumed that the capital market pressure will push up the cost for every succeeding plant. And by the time you hit the 8th or 9th, they assume that will be sufficient to add 50% to its total cost. In terms of the arctic discoveries, in respect to oil, they appear to be very disappointing.
	Now with natural gas, the situation is almost exactly the same. Once again, as a result of federal policy, we made an industry where one otherwise would not have existed. And in particular the Trans Canada Pipeline was, basically speaking, a public undertaking. The segment north of the Great Lakes was  built by a crown corporation set up jointly between Ontario and Canada, and over and above that, there was financing assistance given for the completion of the western segment from Alberta to Emerson, Manitoba. Some of you perhaps recall the debate far better than I. 
	Apart from the issue of closure, it brought us Mr. Diefenbaker and the Borden Royal Commission inquiry. We went through a great Canadian catharsis about our involvement with the oil industry, and the natural gas industry, and how best we should deal with our future potential in terms of both these things. We had good reason for any concerns we might have had at the time. In particular, it looked as if we were on the verge of repeating an experience that we had in 1895. 
	In 1895, there were large, or relatively large, discoveries in Essence County in Ontario of natural gas. And they were allowed to develop without any regulation whatever. The result was, in a matter of 3 or 4 years, over 50% of that reserve was exported to the cities of Toledo, and Detroit and 3 or 4 years later, Ontario consumers found themselves unable to get natural gas. As a result of that experience, Canada passed a law called the Exportation of Power and Fluids act. And as a result of that law, it was impossible for any company, without the sanction of the Cabinet, virtually, to engage in any kind of an export. That remained in force, more or less, until the Trans Canada Pipeline debate. So for 50 years, we stopped exporting natural gas because of this one experience, which had been a very bitter one. 
	Now the National Energy Board, was the proposed solution. And under it, export proposals were to be examined on a case by case basis. And in no case were exports to be allowed where they involved a loss of quantity that was, would represent, an encroachment into our reasonably foreseeable domestic requirements. Also the Energy Board has been, supposed to monitor the pricing arrangements in terms of the export of natural gas. 
	Now, immediately upon being set up, it was confronted with three systems. The West Coast Transmission System in this province had been exporting gas found in northern British Columbia and also gas produced in Alberta, to what was then Pacific Northwest, and what is now El Paso Natural Gas. And since its very beginning, there’s been some rather serious questions as to the economic rewards for Canada as a result of this natural gas sale. In particular, it appeared that the export trade was so poor in terms of the netback, the price, the British Columbia consumers of natural gas were having to pay an extra premium in order that they could subsidize a losing export trade with the United States. The second system the National Energy Board had to regulate, and one which had already been set up, was Canadian Montana.  Canadian Montana exports gas from the Piccadilly Lake in Alberta to Montana Power. It’s owned 100% by Montana Power, and it prices on the basis of what is called a ‘cost of service’ formulation. In other words, they charged virtually what it costs to buy the natural gas, and then to ship it. Now there are some obvious accounting problems involved. The third system that the NEB had to deal with was the TransCanada pipe system. In some respects, it was rather similar to the West Coast arrangement. In particular, it involved, on its way on the route to shipping gas to eastern Canada, a large export from Emerson Manitoba. It appeared as if there were rather significant pricing problems involved in this agreement, and the Canadian natural gas was being landed in that area far below its true economic value. 
	Now, the reason for this is rather complicated but somewhat interesting. The company wanted to make the export agreements, not withstanding the debate about their price, simply because it seemed to them that was the only conceivable means of building a pipeline. Why was this true? It was true because the only pipe supplies available came from the US Steel Corporation. They wanted to build a 34 inch system, and they could not finance the pipe until they had established firm marketing commitments in Eastern Canada. Now Eastern Canada had never before this time been a significant user of natural gas principally because it was not available. So the result was, it was impossible for the TransCanada people to obtain the sort of contracts that were necessarily in order to go back to the US steel, and say “Here, look what we’ve got, give us the pipe.” 
	However, the Midwest United States did offer that kind of opportunity. They had long been used to using natural gas. They had systems that transported up from Texas, and they were in the position to absorb the increased Canadian production. The problem was, that the competitive alternative to supplies from Canada, involved domestic American supplies being shipped through lines which were fully amortized, which, in turn, meant that it could be transported to the market at a far lower price than would be true over a brand new system. So TransCanada, in order to be competitive, in order to get their contracts, in order to get their pipe, had to agree to sell at disastrously low prices. And again, the agreements involved long-term commitments, in this company’s case, upwards of 20 years. Now there were some question, and I think there is still some question, as to whether or not the prices that were paid in central Canada did not in fact reflect the losses that were involved in this particular export. 
	The NEB approved one other transportation facility, Alberta Southern which delivers gas, ultimately, to California. It’s wholly export oriented. There’s no domestic markets served on route. The company is also a wholly owned subsidiary of Pacific Transmission, which is, in turn, a wholly owned subsidiary of Pacific Gas and Electric in California. It sells to its parent on a cost of service basis. Again, there are horrendous accounting problems involved. 
	In 1971, the Canada yearbook contained the total volume of exports, and the total revenues that we received. And if you work through the calculation, the average netback per thousand cubic feet of gas is 24 cents. In 1971, the United States was beginning to make long term commitments to import natural gas through cryogenic tankers from Algeria at a cost of a dollar a thousand cubic feet. When this country finds itself running short of natural gas, we will import it from the Mackenzie Delta and we will land it in Edmonton. And by the time it reaches Edmonton, it will cost us approximately $1.66 a thousand cubic feet. In other words, we see something of a problem of under pricing, to say the very least. In 1970, Joe Green told us, that we had 923 years supply of oil, so basically speaking, nothing to worry about, and 392 year supply of natural gas. This year, as you know, we were told that in terms of our total domestic needs, there will be a shortfall in production, beginning in the year 1977, and for that area to the west of the Ottawa Valley line, there will be a shortfall in production beginning approximately 1982. I think one can quite legitimately ask, what’s happened? 
	It seems clear that the National Energy Board, and our federal politicians, and the industry have not paid any attention at all to the relative costs consideration. In other words, they’ve only considered that total quantity that may lie in the ground, and have paid almost no attention to the relative economic value of production from southern Canada as opposed to production from the frontier.  In terms of the frontier, they’ve paid no attention to the fact that its existence is really no more than a hypothesis. In terms of its total capacity to produce, it’s apparent even now, we know very little about it. Thus far, the information that we have isn’t particularly encouraging. It seems relatively clear that we won’t find any Prudhoe Bays. As a result of that, we’re going to be looking at rather high exploration costs, high development costs, and of course high transmission cost. The long and the short of it seems to be that we’ve exported, in terms of costs, the very best that we have. And we have imported, if you like, a shortage and a substantial price increase. 
	The result of this is that we now basically face two choices. We can, on the one hand, go full tilt into the frontier, and hope that it provides all that we need. Or we can, on the other hand try and slow down the point in time where we rely on the frontier, and phase down the exports of both natural gas, and petroleum to the United States. 
	In terms of the petroleum, we’re talking about approximately 50% of our production, and in terms of natural gas, somewhere in the vicinity of 45%.   What happens if we chose not to offend the Americans and instead simply say that we’ll take the risk and go to the frontier? Well, we have of course, the price increases. And I think that we should be clear exactly what they mean to us. There isn’t an article in this room that doesn’t in one fashion or another depend upon petroleum, either in terms of the energy necessary for it’s creation, or in terms of resins, or in terms of the oil that is necessary for the machinery necessary to produce. If we have uncontrolled cost increases, we’re going to pay a very heavy penalty in terms of our real ability to consume, in terms of product prices, in terms of our trading position, and in terms, ultimately, of employment. To site a couple of examples, going to a Halifax drug store is a rather amusing proposition because you have to find whatever drugs that have been given to you in the most unorthodox containers, envelopes, small boxes, and once in a while, in a plastic vial. Their reason for that is that they’re basically unable to get the plastic bottles that they normally use. The reason for that is that there has been, for a series of months, a world wide shortage of resin. The reason for that in turn, has been that there has been an increasing emphasis on the production of things like motor gasoline in areas like the United States, because of the shortage of input from the Middle East. So, they have adjusted their refining so that some of the refined product is being excluded. We’ve also seen in terms of domestic Ontario industry a 300% cost overrun in plastic production. 
	Another amusing thing for somebody who lives in the East coast: It’s very difficult to get a quote on building materials, in particular plywood. You can phone up a lumber yard and ask them to order a given quantity and they will refuse to give you a price, and they will refuse to give you a timely delivery. The reason for both things, is not that there is a shortage of the wood necessary to make plywood, because there’s plenty, is that there is a shortage of the resins. So that, in turn, has increased their power as sellers, and they’ve used it to full advantage. 
	Now in terms of both those examples, it’s not too serious. But if you look at some of the other illustrations that have come from central Canada, it’s considerably more serious. They’ve noticed there has been a tendency for people to cut down their automobile use where it falls into particular categories. And one of those categories is a trip to the large scale shopping centers. The result of that behaviour response appears to be a rather serious and unusual decline in the retail trades. They’ve also seen it in terms of the evening use of the central cores of the cities, and it’s had an impact upon the restaurants and upon theatres. 
	What seems to be an issue here, a rather general downturn, and one which would further seem to be eminently avoidable. If we turn to the frontier, we’re also going to see the maximum in terms of capital cost pressure. Over the next decade, we’ve got the following projects coming on stream. We’ve got James Bay, and the latest estimate for that is $12.5 billion dollars. We’ve got the Churchill Nelson, and that’s going to involve approximately $2 billion dollars. We have expansion plans in Ontario Hydro, which will involve $13 billion dollars. We have with British Columbia Hydro and other systems, approximately $5 billion dollars over the next decade and maybe more than that. We have a commitment to build refineries, which equals approximately $2 billion. We have Mr. Wilders, wild proposals for a McKenzie Valley pipeline which involves $6 billion. We have the polar gas route from Kinkister Island that will involve approximately $8 billion. We have West to East natural gas routes and twinning which are going to involve about $2 billion, and we have West to East pipelines extensions which will involve $1 billion. And we have the McMurray tar sands, which if we go for a cash program of development may involve as much as $20 billion dollars. Now when you add them all together, that comes out to approximately $70 billion dollars, which is an awful a lot of capital. 
	Of all that list, only 3 are variables. We have option in terms of the McKenzie Valley pipeline, we can delay that if again we chose to phase down the exports. The same thing is true of the polar gas route. And more or less the same thing is true in terms of the McMurray tar sands. If we phase down the oil exports, we can defer the point in time where we have no option but to go into a crash program to develop the sands. 
	In terms of all the other expenditures, they’re fixed items. If we’re going to help ourselves at all, we’re going to have to do something about these three. If we do not, we face a perhaps upsetting situation. We’re going to have a large inflow of capital, a lot of it foreign, a lot of it from sources like Japan, and possibly the OPEC countries. A lot of it will be in the form of US dollars, of which they have plenty. It will cause a somewhat wholesale appreciation in terms of the relative value of Canadian currency which will in turn have a rather serious impact upon Canadian manufacturers. In short we’ll be watching the evaporation of many of our comparative advantages, and our markets will contract rather sharply.  For some countries, this might not be too serious, but for a country that’s said to be the 4th largest trading nation in the world, it’s a disaster. To the extent that there’s a decline in secondary sectors,  we’re looking at the same cycle of unemployment and all the consequence income affects internally. 
	Once again the answer to that problem is to shut off the exports of the conventional reserve area, and attempt to maintain economic energy cost at some degree of stability inside the country. If we’re going to go to the frontier, we should do so as slowly as we can. In as much as it will involve bringing on-stream production which is considerably more expensive. In other words, we should be trying to average the high cost of, for example, production from the McMurray tar sands into as large a possible reserve of low cost petroleum in order that we won’t feel the cost increases as quickly in the domestic market. 
	There are a few other things that can be added to this list of resource sell-outs. We’ve got things like Super Ports in the Canso Straight region in Nova Scotia, and of course in Newfoundland. And talk of one in Lawrenceville in New Brunswick. We should perhaps be clear as to why we have these things being spoken of at all.   The United States passed an enactment called NEPA which is short for the National Environmental Protection Agency Act, and by it, America’s citizens were given, if you like, access to the courts to stop projects if they had doubts about it. In particular, the statue required that anybody wanting to build a Super Port or thermal nuclear reactor, or any project at all that might in anyway involve an environmental disruption that company would have to produce what is called an Environmental Impact Statement which in turn would be subject to judicial review.  As a result, the location costs for any one of these industries rose rather remarkably. When you’re talking about projects of $50 million dollars and more, in case of the Super Ports and the refineries. In some cases $200 million dollars, financing is a rather difficult and intricate problem and timeliness is essential, and a year or more delay in a project can be fatal. 
	So the result of this enactment was that the companies which were most apt to be affected, or the activities, began to look elsewhere for places to invest, and the eastern seaboard of Canada was a prime target. It was a depressed area, few people would complain if somebody talked about bringing as many jobs as are involved in a 200,000 barrel per day refinery. And in fact, just as an interesting digression, John Shaheen, as I’m sure everybody has heard of, is responsible for the refining operation that is planned for the Canso Straight. He, of his own initiative, asked about environmental studies, and was told by the Nova Scotia government, their department of development, that they weren’t necessary, and not to worry about it. His response to that was to say that their absence might be the cause of so much grief in the future, that he insisted that they be completed. So the only reason we know anything about what’s likely to happen to this region is not because of good administration on the part of the government involved, but because of Mr. Shaheen’s fear that there might be some reaction from environmentalists. 
	We have also a large thermal plant in New Brunswick which is, like most of these projects, much bigger than is necessary for provincial needs. Again, the surplus is going to the United States. Again there are all kinds of issues as to its pricing.  And then we have, finally, a couple of smaller and projected things. We have first a plan to build a fast breeder reactor system on Stoddart Island off of Nova Scotia; again it involves an export market; again it involves unknown environmental risks. 
	Of course we have discussion of water export. In particular, three schemes. One by the name of NAWAPA, which some of you may have heard of. It’s short for the North American Water and Power Alliance and it involves the routing of most of the waters of the western Cordillera, from the West to the East, into the Rocky Mountain Trench, whereby it will be siphoned off to the South, but not before 20% of the quantity that will be diverted into the trench; will be diverted into the East. In the minds of it’s proponents, this diversion will facilitate both irrigation in the prairies, and also a navigation system extending virtually from Vancouver, to the Arctic Circle, to the head of Lake Superior. They supplemented this aspect of this proposal with a barge canal operation going into James Bay, and also a barge canal going up as far as Hamilton Falls. 
	Now there are a number of problems involved with this, as I’m sure everybody can imagine. First of all, the trench reservoir itself. There’s been some question as to how much total weight is involved in a reservoir that large, and whether or not, if it was built, it wouldn’t cause something of a wobble in terms of the earth’s rotation. The second problem is if you pour a bucket of water into the head of Lake Superior, it takes upwards of a decade before you can measure that bucket at Montréal. Now if you add to that fact, the fact that it’s impossible to predict with any certainty, precipitation variations from year to year, you come to the conclusion that perhaps there’s far greater risk involved in this whole suggestion than is acceptable. In particular, if they pour the quantities of water that they suggest into Lake Superior, and we experience a high in terms of regional precipitation, we may be looking at a flood of dimensions that was virtually unprecedented. If they wanted to deliver the quantity of water that was involved in this project, it would be better off to link up Great Bear and Great Slave Lake with Lake Winnipeg, and take advantage of the fact that the geography, throughout this whole expanse, is flat and ideal for the transhipment of water. He said that we could deliver far more cheaply and with far less environmental cost. He did not mention any economic problems that might be involved, or mention any problems in terms of economic return. 
	The third proposal was to catch water as it flowed into James Bay, and create what was called a freshwater catchment by means of dams, and then reverse the Haricol(?) River so that the freshwater flows that now go into James Bay, would go into the Great Lakes where they can be siphoned off in the United States.
	Now I think if nothing else, all this shows we have had a tendency really to not pay attention to some of the problems that have been flushed out by our past experiences. And again I’d say that the Columbia is the chief illustration of some of the problems we can get into. It offered us really basic, very simple lessons. We should be careful in terms of when we develop. We should be careful in terms of appraising, as best we can, the value of the resources that we’re developing. We should start with the presumption against exports because it appears on balance that the pricing problems and the overall risk to us as the exporting country is simply too great. 
	Apart from that though, I think there is also a lesson in terms of Federalism in all this. There’s been a lot of debate about Centralism vs. Provincialism, but it seems clear that in terms of these projects, we are talking about national resources, and they should be managed accordingly. If the history says anything, the Provinces will simply not do that job. In terms of constitutional authority, there doesn’t really appear to be much doubt. The Federal government has the power. It seems somewhat reticent to use it. That’s all for me. If anybody has any questions or comments? 
	Professor Cook: Ladies and Gentlemen, in case you are not aware, the coffee is ready. Please help yourself if you’d like to have one. Please direct any questions.
	Audience: You once said that the Americans were great negotiators with unparalleled skills… [inaudible]
	Mr. McDougal: I think in terms of the Columbia I don’t think there was any doubt that they were. But not all of these have involved government to government negotiations. In fact, most of them have not, so in some cases, it just has not involved negotiation. But the answer is that I think that they’re very good, and its where it matters.
	Audience: Can Canada quit exporting? Are they committed now to the United States already?
	Mr. McDougal: Depends on which ones you’re talking about.
	Audience: In this petroleum, natural gas, and hydro electric.
	Mr. McDougal: Well natural gas, natural gas and oil involve privately made contracts, from one company to the other, again, often between parent and subsidiary. The contracts are made in light of and with notice of the National Energy Board Act. And the Act, under Section 17 and Regulation 11A, sets out the power to review all the export contracts, amend them, vary them, resign them, do whatever it wants. So, in effect I think you can argue that the private parties are in legal notice of the fact that the arrangements that they make may well be subject to diffusions by public authority. So in terms of the law, as respects, private contract, there’s no doubt that they can. In terms of the federal provincial problem, Ottawa, and Alberta, or for that matter, British Columbia, it doesn’t seem to me there’s much doubt either, I mean, exports are clearly within the federal jurisdiction. Yeah I think they can, but if what your leading to is what will the Americans do, I think that’s a little more open. I think that it’s pretty clear that we can’t turn them off over night. Not withstanding the fact that they only rely upon us in terms of gas to the tune of about 7%. That 7% is a market larger than ours. So we’re talking about an enormous vested interest, and they will respond accordingly I would think. But on the other hand, I think phased-in reductions such as, for example 10% per quarter year. Which means the bulk comes in the first year. Phased in reduction that was generic, ie did not aim at any one particular system, and that allowed the total reduced flow from Canada to go into the market of greatest need would be not totally unpalatable. Certainly it would be no more unpalatable than the imposition of the export tax which you may recall, caused a great hue and cry in the United States. And a great feeling that we weren’t terribly good neighbours.
	Audience: There’s little movement in this direction; it seems to be going the opposite direction. More exports?
	Mr. McDougal: Well since June 1968, the national export policy dealing with oil particularly it’s been a bit of a myth. The policy has always been that we balance imports and exports, and from 68 on, you’re quite right. The imports fell far short over exports, or other exports rose. But it wasn’t that kind of a policy, I mean, the only failing on the theory behind natural gas development and the export market, was that the export market should be used as a means of levering up projects that wouldn’t otherwise be there and also provide natural gas service to Canadian markets that otherwise wouldn’t have it. Now they failed in the sense that we allowed the largest of the export systems to be wholly export oriented, and didn’t provide the spin off benefit to any domestic market. So it is perhaps a little different, but in terms of oil, what you said was quite right.
	Audience: Regarding the Columbia River Treaty, what do you think the federal government can do now? Is there anything that can be done?
	Mr. McDougal: I can’t tell you how to renegotiate, but what I can say is you know, in terms of what we want, or what I think what we should want. First, we want more flexibility. Second, we want to make it clear we are not making a commitment for all time to provide or allow the present flow to continue at its historic rate. Third, I think we might like the ability in some point in the future to recover some of the land that’s been lost, or obtain compensation which more closely reflects the benefits that are being received as a result of our land being inundated. Is that good enough?
	Audience: Do you think the provincial government will be able to get the federal government to start?
	Mr. McDougal: I don’t know. I don’t know. I don’t think that’s the only way though. I think there’s a lot of things that could be done, if I could just tempt you with that and leave it, but I think there are many things that could be done. Look it’s not giving any secret to say this, there are two basic problems. The first is, trying to decide, as a matter of priority what’s wrong with the Treaty. I mean, you’ve heard all the critics. You’ve heard 101 different theories as to why it’s a bad deal. And in my view, although I’m sure there are people here that will correct me quickly, but in my view, almost all of them are right. So you have to decide as a matter of priority which things you will deal with first. The second thing you have to do is you have to look at the method of achieving it. If you decide the only thing wrong with the Treaty is that, you know, there are clearing costs that were unaccounted, you know you’re talking about a few million dollars, and you don’t have to do very much to achieve that. I’m sure it would be a lot easier than if you were talking about a wholesale change of the system, and asking for, say, asking for 50% of the flood control benefits received each year, or asking for a reformulation of the payment for downstream power benefits in view of the fact that that power is being used for peaking purposes. So your strategy has to be appropriate to the things you want to correct, and you have as many options as strategies, you have in terms of problems with the Treaty.
	Audience (Time Newton?): Mr. McDougal, you’re always appealing to a sort of nationalism, and on an emotional level here that’s very difficult to sort of comment on.  Half of the total power you say is developed in Canada. I believe the Columbia starts at about 2800ft and crosses the border at 1400 feet?
	Mr. McDougal: Can I interrupt for a second. I didn’t say that half was developed. I said that the potential to develop half the potential. I was advocating just so I can flesh out your question. But I was advocating that sequence 9A diversion when I said that, which would have involved both the Kootenay and the Columbia.
	Audience (Tim Newton?): And would it also involve the Fraser then?
	Mr. McDougal: No it would not have involved the Fraser necessarily, but it would have provided the Fraser as a physical possibility, which it certainly is not at the present.
	Audience (Tim Newton?): Going back to the power potential, surely the vast majority of the potential, that building the power in Canada was actually developed by projects in Canada, for generation in the United States?
	Mr. McDougal: That’s true now, without question that’s true.
	Audience (Tim Newton?): How could this be developed within Canada, other than damming the Fraser, which we would all agree here is politically and environmentally disastrous?
	Mr. McDougal: I think the largest possible scale development of Mica Creek, with all the projects that have been planned subsequent to Mica Creek, by the largest possible development of Mica Cree, I mean the Dorr-Bull River-Luxor sequence, might well have given us an amount of power generation here, would have approximated half the potential in the total system, as I understand it.
	Audience (Tim Newton?): I think it’s quite out of the question, because elementary geography tells you that the lower half of the river has more flow than the upper half, yet there’s only half of the drop in Canada, and half of the drop in the United States. And power is a product of drop and volume of water. There must be more generation in the United States.
	Mr. McDougal: Well I think we have more than half the drop… do we not?
	Audience (Tim Newton?): We do not.
	Mr. McDougal: Wait a second.
	Audience (Tim Newton?): We have a great key point here.
	Mr. McDougal: We have 26% of the flow… I think it’s even higher than that. I think it’s 28% of the flow and in terms of the Kootenay, we’ve got considerably more.
	Audience (Tim Newton?): [inaudible]
	Mr. McDougal: No but in terms of the development potential of the Kootenay as a shared subsystem, I mean, we’ve got most of its potential, but I agree of course.
	Audience (Tim Newton?): Its largest potential is actually downstream benefits, and this can only be developed through a treaty. 
	Mr. McDougal: But there’s no argument that there shouldn’t… the point of all this was not to say that there shouldn’t be a Treaty. I think a Columbia Treaty makes a great deal of sense, it was really, it only went to the terms of that Treaty.  And the degree in which we got the best deal that we could, and I think arguably, a better deal would have involved more power being produced here. We should have tried to capture whatever scale of economies were potential to a large scale power development if we were going to do that at all, and not aimed at an arrangement which vested a preponderant degree of control in the United States, and exercised principally downstream benefits. And furthermore, we should not have gotten involved in the long term sale of those downstream power benefits. The points are no more involved than that. I mean, would you agree or not?
	Audience (Tim Newton?): I agree with the sale.
	Mr. McDougal: Well no sorry, answer me. Do you agree with that, or don’t you?
	Audience (Tim Newton?): Well, the cheapest power was the downstream benefits, from an economic point of view. There’s a way of producing power, it was environmentally least destructive over flooding the whole of the East Kootenay Valley.
	Mr. McDougal: But there’s no issue of downstream power benefits. I mean if you stop up the dam at Mica Creek, you create downstream power benefits. 
	Audience (Tim Newton?): And you can only call them with a Treaty.
	Mr. McDougal: Well I’m sorry.
	Audience (Tim Newton?): You get nothing for them…
	Mr. McDougal: Heaven’s above. I mean why would you not try and if you build Mica Creek, why would you not try and recapture some of the downstream benefits. I mean in 1954 when Kaiser suggested we build at Mica, he was offering to return there. It doesn’t seem to me that, I mean, what your propositioning it seems to me is to say if we build Mica Creek we don’t get any downstream benefits. And frankly I think it’s a ridiculous proposition.
	Audience (Tim Newton?): I think that is exactly the position we’d be in if we went to renegotiate the Treaty because they get the rights and the results of Mica being there. The physical structure is already giving them the vast majority of those downstream benefits.
	Mr. McDougal: You know, I have no comment about renegotiation. I mean frankly, I certainly accept this. I mean, if I were the United States, I wouldn’t hear of renegotiation. Why the hell would I want to do that? I wouldn’t even want to talk about it.
	Audience (Tim Newton?): I’d say great. I’d start by paying you nothing. And they’ve got all the downstream benefits as a result of the dams being there.
	Mr. McDougal: Ok same point, but made better. I agree.
	Audience (Doug Forrest?): Same point about the accuracy. I think this question has been brought up several times about the, the fact that the US got 200 million dollars in 1972, and we got 69 million and whatever it was for…
	Mr. McDougal: There’s an adjustment value…
	Audience (Doug Forrest?): 25% of that was provided by Canadian storage, and 75% of that is by US projects.
	Mr. McDougal: Which, ok…
	Audience (Doug Forrest?): This has never been brought up in these kinds of statements. And you make a comparison of 69 million vs. 200 million? Where as it should probably be 50 million vs. 69 million. I think this is very misleading.
	Mr. McDougal: No wait a minute, now I really am confused.
	Audience (Doug Forrest?): Ok what I’m saying is…
	Mr. McDougal: The 69 million for flood control represents, that volume of protection, or amount of protection that can be attributed to Canadian projects. The existence of American projects doesn’t seem to me has any bearing on that ….
	Audience (Doug Forrest?): Because you saying…?
	Mr. McDougal: In terms of downstream power benefits I think, well obviously if you haven’t got a downstream project, you haven’t got the potential to take much advantage of the fact that you’ve got more storage upstream. But so what?
	Audience (DF?): So what? You said there was 200 million dollars worth of flood control benefits in 1972, and of that 200 million dollars…
	Mr. McDougal: Actually 214 million, and…
	Audience (DF?): Approximately, it’s been estimated, approximately ¾ of that has been provided by US projects.
	Mr. McDougal: Well that’s an estimate I haven’t seen, but I’ll only say this. That Libby Dam in my view is not totally a US project. There are only 3 Treaty projects we’re talking about. If that figure was only talking about 3 projects…
	Audience (DF?): The 200 millions…
	Mr. McDougal: Or 4 projects I‘m sorry, it was talking about Libby, Duncan, Mica, and High Arrow. But three of them are totally in Canada, and a good portion of Libby is in Canada. So Canadian resources are involved in each one of them. So for you to say…
	Audience (DF?): …. in the basin to provide flood control.
	Mr. McDougal: But that 214 million dollar future once again was…
	Audience (DF): I don’t think that’s right. That’s the total. 
	Mr. McDougal: Well, I’m sure I can check it right now, because I’ve got the article from the Northwest Utilities publication is in my brief case. And they say particularly Treaty projects, so I’m sorry.
	Audience (DF): That’s not correct.
	Mr. McDougal: As a matter of fact, when I think about it, there’s corroboration of it in Bonneville Power’s publication, or annual report of last year, you will find exactly the same statement. So, I’ll say to you, what you just said to me … you better check your sources. Any more?
	Audience: You’re forgetting that the Treaty has a base system. And the base system, 10 million acre feet of storage, was also included, which is what he just talked about.
	Mr. McDougal: I’m sorry?
	Audience: The Treaty has a base system, and that figure which you just quoted, because I checked with BC Hydro on this very specific, includes the base system. This gentleman is quite right. Canada provides not more then 23% of the storage which has produced that benefit.
	Mr. McDougal: Well, again, we’re in a bit of a deadlock because there’s certainly no question in my mind that in both those sources, it’s not what it says, contribute to the Treaty projects. And certainly we can check it, whether we want to do it right away or do it later that’s fine. It wouldn’t seem to me to make much sense for the Bonneville Power Administration to produce a document that cites that figure and attributes it to Treaty projects in view of the fact that the Treaty is so controversial. I suspect that they were rather careful about the figure. And I suspect that it’s quite true.
	Audience: Even to the extent it was only 50 million dollars, it’s still a pretty low payment.
	Mr. McDougal: Sure, sure there’s no argument.
	Audience (TN?): Last year we got no flood control benefits, we provided no flood control what so ever. 
	Mr. McDougal: There’s no question but that it was an exceptional year. I mean it was…
	Audience (TN?): Highest of the century.
	Mr. McDougal: Highest of the century? Sure it was an exceptional year. But it also, the year following where you said there was no flood control benefits, which I find difficult, that is also an exceptional year too. I mean the systems experience extreme fluctuation, which is very, very unusual. The coincidence of those two years is really, very surprising.
	Audience (DF?): We lost the chance to develop a good part of the power potential on the Columbia. I guess what you mean there is that we lost the right to divert the Kootenay?
	Mr. McDougal: Well, we haven’t totally lost the right to divert. We’ve got limited, as you know.
	Audience (DF?): This is the point you’re making, or referring to, the fact that we can have addition power on the Columbia if we diverted the Kootenay?
	Mr. McDougal: We can have additional power.
	Audience: And we lost that, or a good part of that because of the Treaty?
	Mr. McDougal: Well, we lost that in terms yeah, we have. We can make diversions from the Kootenay, but they are prescribed as to an amount, and they are prescribed in terms of the times in which we can make them. So you know, it does no good to us to have the capacity to make a small diversion with a very expensive project and add 10 mill power on top of that for which we are producing for Mica. It might be a worthwhile option if we had the capacity to make a very large diversion and thus maximize the inherent scale of economies in that sort of project. 
	Audience (DF?): The problem I agree that we lost some potential there, on the other hand you’ve been crying the fact that part of the most valuable land is flooded in the East Kootenay Valley. If you did this diversion you’d flood probably I don’t know how much more of that valuable land. You can’t have it both ways I don’t think.
	Mr. McDougal: There’s no question that you’d flood more, but if you flooded the northern reaches, for the purposes of setting up something such as sequence 9A, you’d have no need to have Libby. I think, the point you’re making, it seems to me sort of ridiculous to talk about that now. And, I frankly agree. There’s no way that we’re going to be able to render Libby dam useless by pre-emptive diversion moves in Canada unless we’re prepared to face American tanks. And frankly, if I were an American, I’m sure if anyone else were here, they’d feel that attitude was justified. I’m sure that’s quite so, but it still doesn’t alter the fact that we had the potential at one time to engage in a project which, on balance, seems to have been far more productive in terms of producing power; productive in terms of providing us with options in which we have not got now. And in particular, the Surprise Rapids question, maybe even the Fraser question. And if they dam the Fraser for flood control purposes, we might just as well go full tilt and use it for power. And also, we could have, as an option preserved the Arrow Valley, whereas now we haven’t got it. That’s the only point. So the opportunity cost of entering into that Treaty in terms of the alternative is very, very high… intolerably high in my view.
	Audience (TN?): To get back to this power potential, you’ve obviously gone for flooding the East Kootenay valley, instead of flooding the Arrow. Now, I gather 10 years ago, before environmental lawyers were the vogue; it had been rejected on environmental grounds.
	Mr. McDougal: I think that’s right. By the way that title was used by somebody who wrote a book, not me. As a matter of fact, I don’t teach environmental law, I teach natural resources law, but that’s an aside. From the standpoint of environmental effects, I don’t think there’s any question but that there’d be an unparalleled hue and cry if anybody talked about diverting into the Fraser. Indeed when the subject was brought up, in 1955, and studied in ‘56, that’s exactly what happened. However, in saying that, not withstanding the fact that there are environmental costs, it seems to me that it makes sense to look at the productivity of those sorts of projects as fully as you can. You know, even as much as they are an option. And that wasn’t done with the Fraser diversion. I mean, if you look at the BC Engineering study what did they assume? They assumed instead of the proposed 50 million acre feet diversion, the cut it down to 10. They assumed there to be no dam in excess of 100 feet in height. They assumed 308 million dollars worth of fish ladders to be incorporated in the dams. They assumed the whole thing would be done by power development, and as a result of that assumption of course the cost factor was escalated enormously. There was no way that that was any kind of real, open, full study of the potentials of a Fraser diversion. To the engineering profession, I think it’s just a monumental disgrace. Same thing with the Surprise Rapids question. What did they do there? I believe it was a Montréal engineer company, although I might stand corrected. You know they say, or the Treaty critics say, “Lets divert water to the Prairies”.  Right, you know that’s a little risky saying that, and as much as it’s a pretty involved, complicated, expensive project to appraise. And it’s fair enough to criticise the critics for that one. But what’s not fair is to set up a study that examines: A) power benefits, and concludes on that point that they’re not worthwhile, and then; B) separately and independently consumptive benefits and conclude on that basis that they aren’t worth while. You know there never was an integrated study of the total multipurpose potential where you used power generating on the east slope of the Rockies as a method of subsidizing consumptive uses. You know we just don’t now know anything about the productivity of that project other than the engineer’s polemic, and if you read the report that’s exactly what it is… a polemic. Written in very, very emotional terms.
	Audience: [inaudible]
	Mr. McDougal: To my knowledge, no it hasn’t. The principle provision is section 17 11A is a regulation. And they have said something to the effect of  “it’s a premise of the Board’s approach to the regulation of the oil industry not to have export factual variation of privately made contracts.” They felt that if they did so, they’d disrupt the orderly development of the industry in Canada and create something of a relations crisis. Now, it’s interesting when you think about that for a bit because, the Parliament of Canada in its infinite wisdom passed that enactment with that provision. And frankly, who the hell are the National Energy Board to de facto repeal a provision passed by Parliament? It’s there for a purpose. They shouldn’t be saying in open reports that they won’t use the powers that they have.
	Audience: [inaudible]
	Mr. McDougal: The ultimate sanctioning of whatever the NEB recommends would be a Cabinet decision. Yup, there’s no question. It would have to be, and there would be hearings involved. There’s some scope, incidentally, for an administrative law action on exactly this point. Not only is there scope, but there’s very good potential that somebody will bring one in the next few months and try and force them to use their statutory power to review. 
	Audience (Ralph Legge?): You seem to be rather against large projects of various sorts. I was wondering how it’s possible to study all the environmental effects of any projects without looking at a rather large scale. For example, you were mentioning James Bay and that most of these things seem to get down to politics and the politicians in power at the time decide what to do. And usually studies are carried out to prove that sort of thing. But I would agree with you, there needs to be some sort of a National policy established by the Federal government on any sorts of projects. But how are you going to do this in a little Mickey Mouse sort of way? Or large projects, where they are looked at properly under some body that’s a little removed from politics? How do you suggest….
	Mr. McDougal: I don’t think there’s anything wrong with large scale projects. In fact I don’t even think there’s anything wrong with arguing that in some cases you should serve the export market because you get scale economies. But the problem seems to have been, that wherever we use the rationale, and the rationale isn’t all that bad, it hasn’t born out in reality as being true…
	Audience (RL?): Usually it’s because the government of the day decides that we’re going to do this, and we’re going to make sure we get studies or whatever…
	Mr. McDougal: And that’s the major problem, but it just seems to me that the experience has been so repetitive, that maybe the only lesson to be extracted from this is that we should never get involved in something like this because the risks are too great. The risks are a viewpoint of a government of saying you know, this is development, therefore it’s good, therefore let’s have studies to justify what we’re going to do.
	Audience (RL?): But you can’t be an island in the world.
	Mr. McDougal: What do you mean? It’s not a matter of I’m just suggesting that we be an island in the world. I’m just suggesting at the very least we be considerably more efficient at appraising the consequences of our decision-making. I mean there’s no argument….
	Audience (RL?): The problem usually seems to be that somehow the lack of Federal leadership, somewhere. Now how do you propose that that problem get solved? In other words, you know, you keep on going, same thing that’s been going for the last couple of years….
	Mr. McDougal: What do you mean? I don’t understand…
	Audience (RL?): Well, there has to be somebody to say: “Look, you know all these studies have to be done”. And the federal government for example: the McKenzie Delta area had carried out studies, probably 15 years or so before the Peace River Development, saying this is what’s going to happen… it sort of died there. I guess it’s …
	Mr. McDougal: Your complaint is not as to the fact that you need a body to study it. Your complaint is it having got the studies, and the conclusion from the studies, they didn’t act on it. Well how are you going to get them to do it?   I don’t know how you’re going to get them to do it. I suppose by trying to persuade them to use the constitutional authority that they have and build up a tradition of using it.
	Audience (RL?): But they haven’t so far.
	Mr. McDougal: But yes they have though. We stopped using 9210C which is a general advantage provision as recently as 1961. There was a tradition of peremptory federal involvement, where they thought it was worthwhile doing, so what we’re talking about is a comparatively recent phenomenon. It’s not only in respect of that provision, we have this thing called “peace-oriented” government right, and we’ve recently had a couple of Supreme Court cases that appeared to expand the authority of the Federal government under that head enormously. So you know, the recent phenomenon on the one hand, is that the federal government haven’t used their authority, but on the other hand, we’ve go this apparent judicial expansion of the authority in theoretical terms. What the answer is, I don’t know, except to say that it doesn’t seem to me that’s a constitutional revision. It’s really more a question of getting down to… brass tacks.
	Audience (RL?): You see, the provincial governments have managed to say these are our resources, and go and do what they want. That’s what BC did with the Peace… and Alberta with the gas and oil… Saskatchewan with the potash. This goes right across the provinces.
	Mr. McDougal: Saskatchewan didn’t do it with the potash to quite the degree they wanted to, not because….
	Audience (RL?): It’s all different shades of greys….
	Mr. McDougal: Well this is a really interesting shade of grey because the biggest bar to potash development in Saskatchewan wasn’t the government of Canada, but the government of the United States applying its own added trust provisions as against a proposed cartel which involved entirely Canadian operations. So you know, interesting. Anyways, I don’t know, it seems to me clear that when you talk about resources of this magnitude you can’t leave it to the provinces because sometimes they’re physically connected to another province, and in other cases, where they aren’t physically connected, they’re so important in terms of their ultimate impact on the GNP that they have obviously spill-overs in terms of their economics to other provinces. And it’s clear that we need something to accommodate that reality. And to make sure that we don’t have a situation like the Churchill Nelson, where Manitoba has chosen to ignore upper riparian interests in Saskatchewan, or like the Columbia where British Columbia, the government of the day really chose to ignore whatever future potential the thing had for all Canadians.
	Audience: Maybe some of the Middle East oil producers are now going to give Canada a good illustration of how to use their natural resources, and are starting to assemble a history against fossil fuels.
	Mr. McDougal: Maybe they will… seems likely that they will. You know it’s funny, just on that point, you know that the biggest loop that they could throw us for would be cutting the price in half. You know next year or the year after, if they wanted to. I would think that the economic advisors to OPEC must have a horrendous job on their hands, because they’re building up an enormous reserve, and they have, in effect, the power to determine how much those reserves will be worth on the international market. It’s an involved problem. You must have 1 or two things for me Dale –what?
	Audience: What about the constitution? 
	Audience: I know George would be disappointed if you and I didn’t get into a little argument. I think I disagree with everything you just said….literally! But I don’t think it’s fair for me to say I even disagree with your economic position.
	Mr. McDougal: With my who?
	Audience: With your economics. But I don’t want to pursue you on the topic of oil and natural gas. One of the things that worries me, let me just say 2 things about your position there. I think you forget some economic history. I’m old enough to remember the difficulties we had in getting the West Coast transmission line going 20 odd years ago in the province. We could have built it on our own. We’ve paid in the last 20 years about 3 times as domestic consumers for that gas. The Americans knew this. They bargained in a very sophisticated way, but also, the American Southwest was fighting at that time, for a Pacific Northwest American. This story, I just suggest it is more complex than you suggest. If we were to accept your argument completely you know, I just can’t help but ask myself this question. If your thesis is valid, if you stop to think about the fact that until 1950, virtually all the petroleum we used in this province was imported, most of it came from the United States. Still at best, the amount of coal comes into Ontario. In logic, your argument would have to be applied to the Americans as well, and I find this very critical of the….
	Mr. McDougal: Before you go into the next part, can I just say 1 or 2 things.
	Audience: Sure.
	Mr. McDougal: It’s true that most of our oil comes through the United States, rather than from the United States. It’s routed through… most of it’s through the port of Montreal Pipe facility.
	Audience: That’s not my point. My point is from until 1950, there was no domestic oil in the straight except for a few wells. Most of it came from California, Pennsylvania, and Texas. And we got it, for the American price, plus transportation costs. They didn’t insult us.
	Mr. McDougal: But they’re getting it…
	Audience: With their pricing policy, you’re suggesting that we soak them back.
	Mr. McDougal: But they’re getting it for less than the Canadian price.
	Audience: I’m not sure that’s true.
	Mr. McDougal: Well, it’s certainly been true in relation to the West Coast.
	Audience: Well you’re comparing apples and oranges. I know a bit about West Coast that you can make a rather tough comparison between the price you select with trade with cost, and the price the American purchaser pays. It’s an apples and oranges situation. The American purchaser is a pipeline distributor. He wasn’t distributing to domestic customers. US costumers who buy gas didn’t pay less. 
	Mr. McDougal: Well, I’m just trying to remember.  They used a formula, if I recall, that involved averaging the cost between Portland, Seattle, and a third city, less transportation expenses, so it ended up. So I don’t think that’s right, they ended up, those cities in any event, ended up paying considerably less than Vancouver consumers.
	Audience: We were out to tap the source that was 600 miles or more away, in some cases, 1000 miles away. Let me come back to the Columbia and make a few observations. I’m just fascinated by your initial reference to Mr. Bennett’s raison d’etre with respect to the Peace. For this reason, I think you will reflect that your conspiracy theory that was developed in Ottawa, in the later part of 1960, which goes something like this. Mr. Bennett didn’t’ really want to develop Mica at all, he did however, go along with the thing, but he did his best to kill Mica, but he wanted Arrow and Duncan… high benefit cost ratio projects that could produce quickly a stream of benefits which were far more then the loan costs. He would take this money and apply it to the Peace. This is in effect what you said. Well you know what, this is just hoax. There was never, any prospect, any prospect at all that the Columbia would produce that kind of surplus. You’re as aware as I am, that Mica was in the Treaty. I can tell you where this misconception came from, it’s part of the tragedy of the fight that’s developed between Ottawa, and Victoria…
	Mr. McDougal: I didn’t say it would produce a surplus by the way, I only said it would produce short term capital necessary to accomplish the financing. I agree with you. I don’t think that they ever thought,  that anybody ever thought, that they would produce the money necessary to cover what was then estimated as $800 million to build the Peace. So there’s no question about that that’s true. In terms of the Ottawa conspiracy theory, actually, it didn’t really come from there, it, quite frankly came from here, and it was, and I admit it at the onset, a rationalization that was one among many. You know, it may not be right, but certainly de facto; we did have those things occurring in sequence…
	Audience: Until the late spring of 1961, Mr. Bennett was hoping that a private corporation, the first Boston Corporation and then in New York and Boston would carry the Peace for him. This hypothesis which you have, although quite sure you developed it impeccable, has been widely held in Ottawa since ‘60, ‘61.
	Mr. McDougal: Can I make another point on that though?
	Audience: No, my point first and they you can give yours here. This is where it came from, late in (19)60, chief staff advisors to the British Columbia government said to the provincial negotiators “Look, as we perceive now, the development of the Columbia, after Arrow, and Duncan are built, the sensible thing to do is to come in with the Canal project. And then the next thing wisely probably to do is to come in with the Seven-Mile. In short, let the system go about this.” So you see obviously that what they were hoping to do, was to once they built Mica, get it machined as quickly as possible, so they started to say to their advisors in November, December 1960, “Try and get some flexibility in the timing of Mica, built into the Treaty”. Now the federal people had 2 responses to this. In the first place, they said to the provincial people not unreasonably, you’re assuming you can do that and retain a first added position. It’s not at all clear that you can. But the other thing they said to themselves was, this really is the price, trying to sneak the Peace by the back door. Trying to defer Mica two years, but BC staff advisors were as opposed to the Peace as anybody in Ottawa. The federal government was completely disturbed with what was a very proper staff position here, and came up with the theory that Bennett really was out to defer this darn thing for the purpose of financing.
	Mr. McDougal: For Heaven’s above, there are a couple of things that are readily confirmable. One of them is that they operated on an 8% load growth theory, and that came from the advisors, not from the government. And the other was that in view of the projected load growths, they could not absorb a maximum power development on the Columbia, and a maximum development on the Peace. Therefore, they knew from a very early stage, long before 1961, that they were going to have to make a choice. So when you say to me, well, Mr. Bennett, Prime Minister (sic) Bennett was hoping for foreign financing of the Peace, it doesn’t really answer the question. In point of fact, regardless who built the Peace, the viability of that project was tied to serving the Lower Mainland. And if you had the competitive entry of a more efficient development on the Columbia… no Peace project. So he never, the Americans, somebody, suggested they were shrewd. You did in relations of West Coast. They were shrewd enough to know that there would be no point in devoting 800 million dollars to a Peace project if you’re getting a maximum development on the Columbia.
	Audience: [inaudible]
	Mr. McDougal: Well, but I was trying to suggest that  there was a choice involved, that they made it in favour of the Peace, and all else followed. 
	Audience: No you said that your theory is that Bennett was out to milk the Columbia to launch the Peace. And that’s simply saying, not supportive of what’s what.
	Mr. McDougal: Well actually what I said were two things. I said:
	1. He was interested in ensuring that there was not competitive power development on the Peace, and 
	2. He was interested in using it as a vehicle for short term capital. Which is in fact what he used it for. But there’s no arguments that…
	Audience: No Columbia money?
	Mr. McDougal: Much of the $274 million dollars is in fact invested in the United States. Nonetheless, he’s got the asset there, and it made it possible to do financing which otherwise would have been impossible.
	Audience: Let me move on to my second point here. You asked a rhetorical question, what have we lost?  In the beginning of your list and the end of your list you referred to power. And what you’re saying implicitly is we gave up the opportunity to go for maximizing the output of power potential on the Columbia in Canada, as our basic objective. You’d be interested, the first speaker in this series, Mr. Green, took precisely the same position, and took it incidentally in 1960. In his opinion that’s what we should have done. It just so happens that the government of British Columbia decided fairly early in the game that that’s not to be. And that’s the sensible objective. And I think federal states have to step up to the implications of conflict of this sort. Particularly when the province said, we believe it vitally necessary to engage in an incremental analysis of the cost of adding increments of power, and we believe also on the importance of considering non economic issues. That’s one that Krutilla pointed out. One of the ways we left maximum power equalization was, to put out that clause for 60 years, the prospect of a Fraser diversion. And I’m delighted we did. I hope we never do. As associated with that point, you list the costs of flooding the Arrow Valley, and the costs of flooding the Lower Kootenay. Fair enough. Sure there are costs associated with any reservoir project. But again as one of these fellows pointed out, you do not, in the way you talked cost, the costs of flooding the East Kootenay, and you were obviously implying we create a benefit in additional power. This is again comparing apples and oranges.
	Mr. McDougal: Well I don’t think that’s quite fair. Maybe I should have gone through the exercise of drawing the major alternatives out, and compared the overall efficiency, or tried to set some comparison in terms of the overall efficiency, and the overall costs involved in each. I think it’s clear we had an option in as much as we could have opted for a sequence of development that would not have in fact involved flooding 42 miles into the Kootenay Valley. It’s clear that because it is flooded, we’d have to pay an opportunity cost for having flooded it. It’s clear in terms of the Arrow, more or less the same thing is true. And I must say, I’m glad that dam is named after Mr. Keenleyside and not me. I think that’s a little bit of a disgrace. I mean we know that much of that area’s potential is lost for all time. So I don’t know how you say that’s apples and oranges.
	Audience: Obviously you’re talking about putting underwater 150 miles of the East Kootenay… the Upper Columbia. You’re not saying anything at all about the opportunity cost up there.
	Mr. McDougal: There’s no question, but that’s right. There will be losses, but it’s also relatively clear on the basis of not very full data, but relatively recent data, that the value trends as I describe them. They’re higher as you go to the South, they come close to 0 when you go North. Now the only, it seems to me, the only major consideration, you may in fact like Windermere and there are a lot of rather large interests that are attached to that region. But I don’t think when you compare the two, there’s really much question. More over, you’re not talking about one area of the Kootenay Valley vs. another. You’re talking about one area of the Kootenay Valley vs. the Southern Kootenay Valley vs. the Arrow Lakes. 
	Audience: You’re still talking about 28 000 acres. When you listed your costs, you didn’t balance your equations. I don’t think it’s fair. Let me go on for another one.
	Professor Cook: Ok. That’s your last one you know.
	Audience: You talked about the value of water in California and the Prairies. You multiplied 180 million acre feet by either 200 or 150 and came up with an astronomic figure of somehow…
	Mr. McDougal: By 39 dollars I multiplied by which is one estimate of the value on the system. It’s a very uncertain calculation.
	Audience: You some how implied that we were for nothing, handing to the Americans an incredible benefit worth billions of dollars. Let me say just three things about this.
	Mr. McDougal: I’m ready for you.
	Audience: First of all, in the regulation which we’re selling which confirms on the Americans capacity to divert consumptive, or any other reason which they didn’t already give. The diversion at the moment comes out of the main stream below Trail. We conferred; in fact we made their diversion much more costly than it was formerly. They could conceivably divert out the flowage land beyond Libby, but the flowage area behind some of the dams is planned. Things don’t get higher and far closer to the Colorado. And if they went down a little closer to the Snake, they’d be far closer again. It’s just not true to say that.  To take water values 250 - 1000 miles away from the dam site, just boggles my imagination. Let me say no more at the moment… your turn.
	Mr. McDougal: Ok, I just, the last, I’m really glad you raised the last point. It’s really critical. At least it seems to me that it’s really critical. I think the first point, which is unquestionably true, that if you’re going to make large scale irrigation withdrawals, you’re going to make them in the summer months, which as it happens is the same period in which the River’s at its highest. So the effect of that is, if this is your flow, your irrigation withdraws might be something like so, and your need for storage is thus reduced to this. This segment is subtracted. So there’s no question that there, the physical creation of our structures does not add to their capacity to withdraw. You’re quite right, and it’s also true, therefore, we’ve given them nothing under the Treaty that they didn’t have before in any physical sense. And I suppose, although I don’t precisely recall the chapter and verse of what Mr. Krutilla said on the subject, I don’t think he said very much. But there’s no question to the extent that it would involve an opportunity cost sense, an expensive alternative, which I’m very sure they’re going to make anyways. But, what the Treaty does do, is it guarantees for them Canadian forbearance for a very long period in the future. I mean, there is a possibility to make consumptive diversions on both ends of the basin. And by the Treaty, it appears that we’ve promised that we will not. Now what that allows them to do, it allows them to perfect appropriations. In other words, they can say we’ve committed this thing to beneficial use first in respect of irrigation. And therefore, our appropriation is good against all others, for all time. And as I’m sure you’ll all recall, that’s an argument that was employed at length during the Columbia negotiations. So in once sense, I suppose you’re right, but I’d argue in response to that deal, that it’s not a very meaningful sense because the issue is a legal one, not  physical, and it’s a very real legal one I might tell you, and it’s one that I’m sure that they will use. 
	Audience: Colin, Cameron, Burt Herridge used it only once, ten years ago, I wasn’t convinced then, and I’m not convinced now. And the federal government wasn’t convinced then. Let me say one thing about diversion. It’s often true that by giving up the right to make non consumptive diversion for 60 years, the Americans gave up the capacity of doing something, which would have had no effect on us anyways.
	Mr. McDougal: The Americans gave up, what, what are you saying?
	Audience: It’s often said that by, let me start again…
	Mr. McDougal: The Americans didn’t give the right to make diversion.
	Audience: They gave up the right to make non consumptive diversions and so did we.
	Mr. McDougal: But you’ve got to remember in respect of consumptive diversions, you’ve got to remember, there’s an upstream and downstream position. I mean, the fact that both parties say that they’ll only go for consumptive purposes is highly misleading. Because I mean, it’s a matter of which one does it first. And the United States is in a position without limitation, to make consumptive diversions, we are not.
	Audience: That’s not true.
	Mr. McDougal: Well it is true, because if we do, we invite liability for breach of a Treaty that has, depending upon which terms we’re talking about, has a lifetime of upwards of 100 years. And in fact maybe permanent…
	Audience: You might think that’s true, but the lawyers in the federal government don’t agree with you.
	Mr. McDougal: They may well not agree with me, that’s probably quite true but I must say they’re a rather inarticulate lot because they haven’t written very much apart from the Government Blue Book and that I would think, be something no self respecting lawyer would admit to having written, with apologies to Mr. Colon. I mean certainly in that deal, in all fairness, regardless of how we feel about the Treaty, that particularly document, from a lawyer’s point of view is not what you call ‘enlightening’. In fact it’s highly contentious and very, very superficial. The External Affairs Committee on that side of it as well were pretty sad. I mean, there’s a lot, if we really wanted to get into the dimension of it, if it’s of any interest to people, there’s a lot we can say. It’s an area that’s quite a bit less controversial than most of the economic implications of the Treaty. It’s really clear that we went into those negotiations with no sense either of the sources of international law between the two countries, or the trends the laws have been taking. We’re talking about basically two sources, one being treaty, the Boundary Waters Treaty, and the Columbia Treaty now, and two probably much more important, the sources if customary law that are grown out of the precedence of the Commission.  There’s a measure of inconsistency revealed in those precedence, which is just positively frightening. The Article 2 of the Boundary Waters Treaty for example. By the time the Columbia had rolled around, prior to the Waneta dam reference, the status of Article 2 had been so varied by the customary application, under the Joint Commission, that it was virtually unrecognizable. But for the American stupidity on the Waneta Dam reference, we would have been in a much, much poorer negotiation position. I mean the lawyers on this whole thing were not very good.
	Professor Cook: One last question.
	Mr. McDougal: Keep going as long as you want
	Audience: What are you opinions of the International Rivers Act 1955? Do you think it still viable?
	Mr. McDougal: It was passed in ‘54 first, maybe you’re looking at a revised addition?
	Audience: ’55.
	Mr. McDougal: ‘55 was it? I thought it was ’54.
	Audience: What is your opinion of the Act, do you think it is still a viable piece of legislation?
	Mr. McDougal: Well, I mean, first of all, there’s some difficulty in terms of characterizing what it was as to begin with. The history books seem to write it up as a 92-10, or the thread of it, or involving the thread of a 92-10 declaration. It’s just really unclear. As best as I can recall it, I think it’s unnecessary but not sufficient control, which is kind of a general answer. First of all, I don’t think it’s been followed all that much anyways. There’s a requirement for federal license for projects that affect. It’s a statue which, something like the International Rivers Improvement Act has to be passed in order to put into effect the Canadian obligation under the Boundary Waters Treaty. You’ve got to have something like that. You’ve got to have some degree of federal regulation of projects that involve questions that are being covered by a Treaty. But my understanding is that the licensing requirements of the statue haven’t been filled in every case anyway. But I have a suspicion that you wanted more than that from me.
	Audience: Sorry I didn’t hear you.
	Mr. McDougal: I said I have a suspicion that you probably wanted more than that from me by way of comment. Maybe if you were more, well, what do you think of it?
	Audience: Well I would like to know whether it means very much at all. To some extent I’m confused about the Kaiser deal.
	Mr. McDougal: Well it was used to prevent the Kaiser deal. Again, I don’t think very much.
	Audience: [inaudible]
	Mr. McDougal: Well I can think of one problem. It’s, if I can just draw an analogy between that enactment, and using a specific head of jurisdiction, let’s say fishing, as a device of impeaching a project. One problem it seems to me, it’s sort of the thin edge of the wedge. You’re using one aspect of a project as a means of overturning the entire project. And in a sense, that’s kind of objectionable. It seemed to me that the federal government has a different view than the province, it’s best that it should come up with a full blown statement as to why they think it’s bad and debate the thing on it’s merits, and not simply say well, as it happens your project may be good, but it effects one thing in our jurisdiction therefore we’re going to wipe it out, not withstanding the fact that it’s good.  In other words, using say, the federal jurisdiction over native peoples, or using it’s jurisdiction over navigation, or fishing, or using the International Rivers Improvement Act hardly is any guarantee that you’ll have debate over the project over its merits. And instead, we seem to guarantee that you’ll debate one particular, and stay away from its merits on a national basis. So on that sense, I think it’s inadequate. What we want is some kind of comprehensive federal involvement, not just on details.
	Professor Cook: That is the last question.
	Audience: I have one bit some more in layman’s terms about what you started to tell us about legal kind of things to do with the international boundary thing, and the International Joint Commission that’s been doing all these things. And when the government gets politicians here, I’ve tried to get them a bit historical and to see if there weren’t some things that they were reacting too, that in the past had been regard to a good influence or a bad influence because things have worked out badly. But all I’ve ever gotten to get them to say is that “it’s our policy. “ And I wondered if maybe there were things in the International Joint Commission that really had some bearing? It just seemed to me that people have gone cold over it.
	Mr. McDougal: Well you know, I think in some ways it did. A two minute summary of a Joint Commission precedence, for what it’s worth. Everybody knows about Article 2, that’s been talked about at length. Article 2 is something that the Americans insisted upon. It consists of basically two parts. One that you’ve got the unqualified right to divert; and the other being that you’ve got a legal liability if you make a diversion that causes injury.   I assume somebody’s told you that the legal liability of that provision is a fiction, or is certainly arguably a fiction. What the Joint Commission did through four references that are pretty critical, and they were the Waterton and Belarus, Sage Creek and, I guess, the Waneta, was that they, and more recently the Pembeen. They attempted, and are continuing to attempt, to try and establish some principle of international law that involves, on its face, an accommodation of conflicting interests, rather than the assertion of one over the other. And they’ve introduced, well now we’ve got basically three competing principles. We’ve got Article 2, we have the Principle of Power Appropriations which confers priority of right on that person first in time to develop which is in the case of our two countries, usually United States. And then we have this absurd thing called Equitable Apportionment. In a cyanide desert, Equitable Apportionment is defined as who has the most tanks and meant to use them. And I don’t think really much different in terms of relation between peaceful countries also. If you’ve got an international basin, and there are heavier reliance’s in the southern part of it, because the southern is more developed, equity would hold that most of the potential from development should flow to that area. It just makes common sense. But in any case, Article 2, Power Appropriation, and Equitable Apportionment are all in mutual conflict. And the Joint Commission, it appeared, the Canadian section in any event it appeared, was very reticent to ever come out and firmly assert Article 2 and more than prepared to accept these weakening principles. And they were, unfortunately if you like, perfected as precedence in as much as we had settlements in the Commission. And it thus became possible to say, in regard to something like the Columbia, “well Article 2, fine Canada, but remember Canada, power appropriation on the Waterton and Belly reference and you know, surely if you can argue it there, we can argue it here. And surely it has to constrain the rights that otherwise exist under Article 2.” If they had been more attentive to the Treaty, the Boundary Waters Treaty, and less concerned with these other arguments, and just stuck to the Treaty law, we would have been a lot better off then and now.
	Audience: [inaudible]
	Mr. McDougal: Sorry?
	Audience: I wonder how that fiasco is balanced politically.
	Mr. McDougal: How do you mean?
	Audience: What party can we blame for what?
	McDougal: Well I mean, for the petroleum and natural gas, I think you better blame both. For the Columbia, you better blame both too. You had Mr. Diefenbaker and then Mr. Pearson. Mr. Diefenbaker said he wanted a Treaty before he went to the hustling, and Mr. Pierson said that’s damnable and as soon as he got into office said ”That’s just great, we’ve got a Treaty, and now we’ll revise a Protocol.” The revision will take time. It’s symbolic reassurance, everybody will feel fine because we’re still talking about it. But basically it really didn’t change all that much. Blame everybody. Certainly both governments were equally reluctant to use whatever jurisdictional authority they had over it. Both governments didn’t really want to fight Prime Minister Bennett. 
	Audience: I think we should be in the habit in the future of breaking our historical leaders that disserve blame or deserve criticism and reminding the electorate that these are the people that did it.
	Mr. McDougal: Well maybe a good idea but just to go back to one general thing which I think maybe these gentlemen here would call hysterical and emotional and everything, but there’s not a lot of time on the natural gas and oil question. And the implications of that stuff running out are really clear; they’re’ not a matter of emotional conjecture, they’re a matter of fact. The Ontario Hydro people, this precise minute are starting to obtain a very, very clear picture of what it means. They’ll resort to things like Kentucky Coal by the way, that resorts under duress and they don’t want Kentucky Coal, anymore than we want it in British Columbia. There’s just very little option. Something with thermal nuclear power expansion. Both those things involve substantial increases in terms of energy cost. But in terms of the manufacturing sectors, that information is all being fleshed out very quickly, and it’s a very, very serious problem. And there’s only one answer. It’s conservation of the conventional reserve area and we’ve got at very most three years to do it. And if we don’t do it, it’s a settled question. We’ll have to accept whatever comes, and it looks as if whatever comes in as much as it’ll be from the Athabasca Tar Sands in the High Arctic will be very, very expensive. So we better pray awful fast. 
	Professor Cook: Thank you very much Ian. He mentioned federal politicians and provincial politicians, and it gives me the opportunity to mention that the next speaker is Mr. Ray Williston who was principle negotiator for the province of New Brunswick, sorry, that’s where he is now, for the province of British Columbia. And his topic will be the Position of the Government of BC in the Columbia River Treaty Negotiations. That’s Wednesday March 20th, 8:15 pm. Thank you very much.

